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Court of Appeals of the District of Columbia 

i 

- , 

i 

No. 5056. I 

j 

i 

The Mutual Benefit Life Insurance Company of! Newark, 
New Jersey, a Corporation, Garnishee, Appellant, 

i 

VS. ! 

i 

i 

Edmund J. Flynn. 


a Supreme Court of the District of Columbia. 

i 

No. 2015, Bankruptcy. 

i 

In the Matter of Marland Wesly Townsend, Bankrupt. 

i 

United States of America, 

District of Columbia , ss: 

i 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in!said Dis¬ 
trict, at the times hereinafter mentioned, the ifollowing 
papers were filed and proceedings had in the above-entitled 

cause, to wit: j 

i 

j 

1 In the Supreme Court of the District of Columbia, 

Holding a Bankruptcy Court. ! 

j 

In Bankruptcy. 

i 

No. 2015. ! 

I 

j 

In the Matter of Marland Wesly Townsend, Bankrupt. 

j 

j 

Memoranda. 

i 

July 11,1928.—Voluntary petition in bankruptcy by Mar¬ 
land Wesly Townsend, filed. Order of adjudication, filed. 

August 13, 1928.—Petition of bankrupt, for discharge, 

filed. * ; 

i 

i 


i 
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September 21, 1928.—Opposition of Edmund J. Flynn, 
creditor, to discharge, and appearance of L. R. Maddox and 
Marie A. Flynn for said creditor, filed. 

February 5, 1929.—Bond of Chalmers B. Yardley, as 
Trustee, approved and filed. 

February 16, 1929.—Certificate of Referee on review, to 
the effect that policy #1,155,853 issued by The Mutual 
Benefit Life Insurance Company of Newark, New Jersey, 
for $2,000 on life of Marland W. Townsend origi- 

2 nally payable to his estate, with change of beneficiary 
to his wife, Mary K. Townsend, was not an asset of 

the bankrupt’s estate, filed. 

February 25, 1929.—Exceptions of Edmund J. Flynn, 
creditor, to Referee’s certificate, filed. 

Memorandum Opinion. 

Filed April 25, 1929. 

**##### 

1. As to the insurance T think that inasmuch as the policy 
provided that the insured might change the beneficiary, and 
at the time of the adjudication in bankruptcy it had a cash 
surrender value, this value was an asset of the estate. It 
apparently at that time was in a safe deposit box under an 
arrangement for separate access by the husband or wife, 
and thus it was within the power of the bankrupt to pro¬ 
duce it, and it might be said in addition that the policy was 
merelv evidence of the contract of insurance. The conten- 
tion of the wife that she had paid the insurance premiums 
is not, in my opinion, supported by the evidence. 

The ruling of the Referee therefore on this point will be 
reversed. 

2. I do not think that the conduct of the bankrupt has 
been such as to entitle him to a discharge. He failed to 
list certain assets of the estate and he gave false informa¬ 
tion as to certain other assets, which he did list. He also 
falselv testified that the insurance above referred to had 

no cash value. 

3 The amended exceptions to the discharge of the 
bankrupt will be sustained. 


BAILEY, J. 


EDMUND J. FLYNN. 


3 


Order Reversing Referee 7 s Ruling, Sc. ! 

i 

I 

Filed Mav 2, 1929. 

* / 


Whereas, an order was made and entered herein by the 
Referee, denying and dismissing the motion of the Trustee 
that Marland W. Townsend, bankrupt herein, be Ordered to 
produce and turn over to said Trustee Policy No.! 1,155,853 
in the amount of $2,000, issued by The Mutual Benefit Life 
Insurance Company of Newark, New Jersey, on the life of 
said bankrupt, and alleged by said Trustee to li£ive had a 
cash surrender value payable to said bankrupt at the date 
of his adjudication and to be an asset of his estate; and, 

Whereas, upon the amended petition of Edmund; J. Flynn, 
a creditor and party in interest, duly filed by leave of this 
Court, said order of the Referee was certified up to this 
Court for review, and the matter having been dply heard 
and testimony taken before this Court, and having been 
duly argued, both orally and by brief, by L. Robifison Mad¬ 
dox and Marie A. Flynn, attorneys for said creditor, in 
support of said creditor’s contentions, and by Raymond M. 
Hudson, attorney for said bankrupt, in opposition thereto: 
thereupon, upon consideration thereof, it is, this 3nd day of 
May, 1929, 

Adjudged, ordered and decreed as follows, viz: 

1. That the ruling of the Referee on the Trustee’s motion 

that Marland W. Townsend, bankrupt herein, be re- 
4 quired to produce and turn over said insurance policy 
be, and it hereby is, reversed; and it is fhrther or¬ 
dered that said Marland W. Townsend, bankrupt,! turn over 
forthwith to Chalmers B. Yarlcy, Trustee herein, said in¬ 
surance policy, belonging to his estate in bankruptcy and 
found to be in his possession or under his control. 

2. That said creditor be allowed $50.00 as attorneys’ fee 

and taxed as costs in these proceedings. ! 

3. That all costs of these proceedings be tax^d against 
the said Marland W. Townsend, bankrupt herein. 

JENNINGS BAILjEY, 

Justice. 
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From the foregoing order and also from the order this 
day entered in this cause sustaining the specifications of op¬ 
position to the discharge of said bankrupt and from all other 
provisions of said decree, the bankrupt in open court noted 
an appeal to the Court of Appeals of the District of Co¬ 
lumbia ; the bond for costs is fixed at $100.00, or $50.00 cash, 
and for a bond to act as a supersedeas at $400.00. 

JENNINGS BAILEY, 

Justice. 


Order Denying Bankrupt’s Discharge. 


Filed May 2, 1929. 

###*##* 

Whereas, application has been made by Marland W. 
Townsend, bankrupt herein, for a discharge, and specifica¬ 
tions of objection thereto, dated the 13th day of December, 
1928, having been filed bv Edmund J. Flynn, a cred- 
5 itor and party in interest, and the matter having been 
dulv heard and testimony taken before this Court, 
and having been duly argued, both orally and by brief, by 
L. Robinson Maddox and Marie A. Flynn, attorneys for said 
creditor, in support of said creditor’s contentions, and by 
Raymond M. Hudson, attorney for said bankrupt, in opposi- 
tiou thereto: thereupon, upon consideration thereof, it is, 
this 2nd day of May, 1929, 

Adjudged, ordered and decreed as follows, viz: 

1. That the said specifications of opposition of Edmund 
J. Flynn, creditor and party in interest herein, to the dis¬ 
charge of Marland W. Townsend, bankrupt herein, be, and 
the same hereby are, sustained; and it is further ordered 
that the petition for discharge of said Marland W. Town¬ 
send, bankrupt, be, and the same hereby is, denied. 

2. That the objecting creditor herein be allowed $50.00 
as attorneys’ fee and taxed as costs in these proceedings. 

3. That all costs of these proceedings be taxed against 
the said Marland W. Townsend, bankrupt herein. 

JENNINGS BAILEY, 

Justice. 


EDMUND J. FLYNN. 
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Attachment on Judgment. 


I 


I 

i 


i 

i 


! 
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Filed June 8, 1929. 

####*# 


i 




The President of the United States to the Marshal for said 

District, Greeting: 

7 O i 

You are hereby commanded to attach the goods, chattels, 
and credits of the defendant Marland W. Townsend, if to 
be found in this District, of value sufficient to satisfy the 
plaintiff’s (Edmund J. Flynn’s) recovery against;the de¬ 
fendant the said bankrupt in this Court in the abqve-enti- 
tled cause, on the 2d day of May, 1929, of $100.00 With, in¬ 
terest from that date for money payable to the plaintiff 
Edmund J. Flynn by the defendant, and $16.00 fori cost of 
suit; and the same, so attached, safely keep and liave be¬ 
fore said Court, on or before the tenth day occurring after 
the execution of this writ, that the same may be condemned 
unless sufficient cause be shown to the contrary; and, if said 
goods, chattels, or credits be attached in the hands; or pos¬ 
session of any person or persons other than the j defend¬ 
ant, notify such person or persons of such seizure, and 
warn him or them to appear before said Court, within the 
time aforesaid, to show cause whv the same should not be 
condemned and execution thereof had according! to law. 
And have then there this writ, so indorsed as to show when 
and how you have executed it. 

Witness the Honorable Walter I. McCoy, Chiei' Justice 
of said Court, the 28th day of May A. D. 1929. ! 

[seal.] FRANK E. CUNNINGHAM, 

I Clerk, 

By HARRY M. HULL, | 

Assistant \ Clerk. 

i 

/ Notice. 

May 28, 1929. 


To the Mutual Benefit Life Insurance Company of! Newark, 
New Jersey, garnishee: 

You are hereby notified that any property or Credits of 
Marland W. Townsend, a resident of the state of Virginia, 
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in your hands are seized by virtue of the foregoing writ of 
attachment, and you are hereby warned to appear in said 
Court, on or before the tenth day after service hereof, and 
show cause, if any there be, why the property or credits so 
attached should not be condemned and execution thereof 
had. 

EDGAR C. SNYDER, 

U. S. Marshal, 
By DONALD A. ROCK, 

Deputy. 

Marshal 7 s Return. 

Attached credits in the hands of The Mutual Benefit Life 
Insurance Co. of Newark N. J. Bv Thomas M. Baldwin Jr. 
Sup. of Insurance, D. C. Personally and served him with 
copies of this Writ, Interrogatories, and Notices as Gar¬ 
nishee of Defendant May 28 1929 as Directed. 

EDGAR C. SNYDER, 

U. S. Marshal in and for the Dist. of Columbia, 

By JAMES S. McCARTHY, 
Deputy U. S. Marshal. 

8 Interrogatories in Attachment to be Answered by 

Garnishee. 

******* 

Notice. i 

To the Mutual Benefit Life Insurance Company, Gar¬ 
nishee : 

You are required to answer the following interroga¬ 
tories, under oath, within ten days after service hereof. 
And should you neglect or refuse so to do, judgment may be 
entered against you for an amount sufficient to pay the 
plaintiff’s claim, with interest and costs of suit. 

L. ROBINSON MADDOX, 
Attorney for Plaintiff Edmund J. Flynn. 

Interrogatories. 

o 

1st. Were vou at the time of the service of the writ of at- 
•> 

tachment, served herewith, or have you been, between the 


EDMUND J. FLYNN. 7 

i 

j 

time of such service and the filing of your answer I to this 
interrogatory, indebted to the defendant? If so, how, and 

in what amount? Answer. -. 

2nd. Had you, at the time of the service of the writ of at¬ 
tachment, served herewith, or have you had, between the 
time of such service and the filing of your answer!to this 
interrogatory, any goods, chattels, or credits of the de¬ 
fendant in your possession or charge? If so, what? An¬ 
swer. -. 

9 3d. What amount of money have you in your 
hands that is due now, or expected to be du^ within 

the immediate future, the said Marland W. To\vnsend, 
under Insurance Policy #1,155,853, on the said Townsend’s 
life, and which policy is now in the hands of the Trustee in 
Bankruptcy under order of May 2, 1929, ready fjor turn 
over to you, on which the cash surrender value is to be col¬ 
lected? Answer. -. 

i 

! 

Memorandum. 

i 

i 

June 8, 1929.—Decree for judgment in favor of Edmund 
J. Flynn against The Mutual Benefit Life Insurance Com¬ 
pany of Newark, New Jersey, garnishee, for $116, for fail¬ 
ure to file answer, filed. 

7 ! 

i 

Motion to Set Aside Judgment Against Garnishee. 

i 

Filed June 11,1929. 

7 ! 

j 

####** 

l 

I 

I 

Now comes The Mutual Benefit Life Insurance Company 
of Newark, New Jersey, hereinafter called the gfirnishee, 
and moves this Honorable Court to set aside the judgment 
by default rendered against it in this cause on the 8th day 
of June, A. D. 1929, in the sum of —, and as grounds there¬ 
for respectfully shows to the Court as follows: 

A writ of attachment, issued by this Court, wafe served 
upon the Superintendent of Insurance, District o£ Colum¬ 
bia, on the 28th day of May, 1929, who forwarded it 

10 by mail to the Local Agent for the garnisjhee, Mr. 
H. L. Choate, 'whose office is located at 925 15th 

i 
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Street, Northwest, Washington, District of Columbia. Said 
Local Agent forwarded the writ of attachment to the Home 
Office of the garnishee at Newark, New Jersey, by letter 
dated Mav 81, 1929. Because of the unusual nature of the 
attachment; the garnishee communicated by letter with the 
attorney named in the writ of attachment as attorney for 
the plaintiff in an endeavor to obtain additional informa¬ 
tion to enable it to properly answer the interrogatories 
contained in said writ, and received a reply by letter dated 
June 6, 1929. Garnishee promptly answered said inter¬ 
rogatories, duly executed same, and forwarded the notice 
of attachment containing said interrogatories and answers, 
together with other papers relating to the matter, to its 
attorneys in the District of Columbia, McKenncy, Flan¬ 
nery & Craighill, whose offices are in the Hibbs Building, 
in said District of Columbia. Said papers arrived in the 
offices of McKennev, Flannerv & Craighill on Friday, June 
7, 1929. A representative of said firm communicated by 
telephone with the office of counsel for plaintiff early on the 
morning of Saturday, June 8, 1929, in an endeavor to secure 
his consent to an extension of time within which said an¬ 
swers might be filed and to obtain additional information 


concerning the bankruptcy proceedings in order to advise 
said garnishee as to the correctness of its answers as exe¬ 
cuted. Said representative failed to reach counsel for 
plaintiff until about two o’clock P. M. on said 8th day of 
June, 1929,; and was then advised that counsel for plaintiff 
had earlier in the morning presented the matter to this 
Honorable Court in Chambers and had secured judg- 
11 ment bv default against said garnishee for failure to 
tile its answers to the interrogatories within the 
time prescribed in the writ. It appears that said writ of 
attachment was served upon said Superitendent of Insur¬ 
ance on the date of its issuance, to wit, May 28, 1929, and 
the time within which answers to the interrogatories 
therein contained might have been filed expired on the 7th 
day of June, 1929. 

Garnishee further states that it has a complete defense 
to said attachment, for the following reasons, to wit: 

On or about August 21, 1924, Marland W. Townsend 
entered info a contract of insurance with the garnishee. 


EDMUND J. FLYNN. 
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i 

i 

I 


i 

i 


Policy No. 1,155,853, whereby, in consideration ojf the pay¬ 
ment of annual premiums of Sixty one dollars and twenty- 
six cents ($61.26) by said Marland W. Townsend; said gar¬ 
nishee promised to pay to the executors, administrators 
or assigns of said Marland W. Townsend, upon jdue proof 
of the death of said Marland \V. Townsend, tlie sum of 
Two Thousand dollars ($2,000.09), upon surrender of the 
Policy properly receipted, less any indeptedness Jliereon to 
the garnishee and any unpaid premium or premiums nec¬ 
essary to complete premium payments for the policy-year 
current at such death. By instrument dated September 7, 
1926, insured, Marland W. Townsend changed I the bene¬ 
ficiary under said Policy by making same payable to Mary 
K. Townsend, his wife. 

Among other provisions of said contract of insurance, 
which need not here be set out at large, are the [following: 


“At the end of anv Policv Year during the! whole of 
which this Policy shall have been in force, or within one 
month from default in Premium payments, this Policy may 
be surrendered to the Company at its office in Newark, New 
Jersey, for: 

1. Its Cash Surrender Value; or, 

2. A paid-up Policy payable at the time this Policy would 

be payable if continued in force. 

12 If the Policy be not surrendered as abpve the in¬ 
surance will be automatically extended from date of 
default in Premium payments for a' sum eqijial to the 
amount of the Policv and existing Dividend Additions, if 
any, less any indebtedness to the Company hereon. 

The Cash Surrender value will be equal to the j entire Re¬ 
serve, less any indebtedness, on this Policy, and jless a sur¬ 
render charge of one per centum of the amount insured, 
which will be diminshed proportionately afteif the first 
Policy year so as to be eliminated at the end of! the Third 
Policy year.” 

i 

Neither before the time of the execution bv garnishee of 

• * * i 

said answers to interrogatories, nor since, had qr has said 
Marland W. Townsend elected or attempted tjo exercise 
either of the above mentioned options provided in said 
policy of insurance, and neither at the date of tlie issuance 

2—5056a ! 
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and 'or service of said writ of garnishment upon said gar¬ 
nishee, nor at any time since, including the date of the 
judgment against garnishee entered herein and here moved 
to he set aside, lias said garnishee had in its possession or 
under its control any credit due to said Marland W. Town¬ 
send on account of any cash surrender value of any policy 
of insurance issued hv said garnishee in favor of or upon 
the life of said Marland \V. Townsend, or on account of 
any dividends accrued on any such policy in favor of said 
Marland W. Townsend. 

Said answers to interrogatories, dulv executed bv an 
authorized officer of the garnishee Company under date of 
June 6, 1929, which garnishee now prays leave of this Hon¬ 
orable Court to file, are as follows: 


1st. Were you at the time of the service of the writ of 
attachment, served herewith, or have you been, between 
the time of such service and the filing of vour answer to 
this interrogatory, indebted to the defendant? If so, how, 
and in what amount ? Answer. See answer to 3rd Inter¬ 
rogatory. 

2d. Had you, at the time of the service of the writ of at¬ 
tachment, 1 served herewith, or have you had, between the 
time of such service and the filing of your answer to 
13 this interrogatory, any goods, chattels, or credits of 
the defendant in your possession or charge? If so, 
what ? Answer. See answer to 3rd Interrogatorv. 

3d. What amount of monev have von in vour hands that 

» » i 

is there now, or expected to be due within the immediate 
future, the said Marland W. Townsend, under Insurance 
Policy #1,155,853, on the said Townsend’s life, and which 
policy is now in the hands of the Trustee in Bankruptcy 
under order of May 2, 1929, ready for turnover to you, on 
which the Cash surrender value is to be collected? Answer. 
The cash surrender value of the policy on July 10, 1928, 
which we are informed was the date of bankruptcy, was 
$141.33, in excess of the indebtedness to this Company on 
the policy. The above amount was paid by us to the trus¬ 
tee in bankruptcy on June 5, 1929, upon surrender of the 
policy by him on that date, this court having determined 
that the policy value on the date of bankruptcy passed to 
the trustee. The premium which fell due in August 1928, 
amounting to $64.94, was paid to our Washington Agency 


EDMUND J. FLYNN. 
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by check dated September IS, 1028, drawn by Mary K. 
Townsend, wife of the insured. As the policy was sur¬ 
rendered by the trustee in bankruptcy, and the surrender 
value paid to him as above on June 5, 1920, this Company 
considers that the amount of the last named premium 
should be refunded to the party who raav be- entitled 
thereto. This Company has no evidence to show j that the 
insured made the payment in question, but apparently the 

same was made bv his wife bv her own check. 

• • 

The policy of insurance was for $2,000, and was dated 
August 21, 1924. It was originally payable to! the in¬ 
sured’s estate, but the beneficiary was changed bv him in 
pursuance of his reserved right on September jl6, 1926, 
under request dated September 7, 1926, and the policy then 
made payable to Mary K. Townsend, his wife, jf living, 
otherwise to the insured's estate or assigns. The policy 
stood so payable on July 10, 1928, the date of bankruptcy. 
The insured was then a resident of Virginia, andj we have 
been informed that he is still a resident of that Stjate. The 
policy having been surrendered by the trustee as above, 
and the cash surrender value on the date of bankruptcy 
having been paid by the Company to him, it is ho longer 
in force.” 


Bv such answers said garnishee believes that lit makes 
a clear showing that no credit of the said Marland W. 
Townsend existed at the date of service of said \yrit of at¬ 
tachment, or since, in the hands of garnishee subject to 
attachment. 

Said writ of attachment reads in part as follows: 


14 “In the Supreme Court of the District j of 
Columbia,, Holding a Bankruptcy Court.! 1 

In Bankruptcy. 

No. 2015. 

j 

In the Matter of Marland W. Townsend, Bajnkrupt. 

The President of the United States to the Marshal for said 
District, Greeting: 

You are hereby commanded to attach the goodd, chattels, 
and credits of the defendant, Marland W. Townsend, if to 


i 
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be found in the District, of value sufficient to satisfy the 
plaintiff’s i(Edmund J. Flynn’s) recovery against the de¬ 
fendant, the said Marland W. Townsend, in this Court in 
the above-entitled cause, on the 2d day of May, 1929, of 
$100.00 with interest from that date for money payable 
to the plaintiff, Edmund J. Flynn, and $16.00 for costs of 
suit;” 

This Court, by its Order dated May 2, 1929, ordered the 
bankrupt, said Marland W. Townsend, to deliver to the 
Trustee in Bankruptcy the aforesaid policy of insurance, 
and further ordered: 

“2. That said creditor (Edmund J. Flynn) be allowed 
$50.00 as attorneys’ fee and taxed as costs in these proceed¬ 
ings. 

3. That all costs of these proceedings be taxed against 
tlie said Marland W. Townsend, bankrupt herein.” 

This Court, by further Order dated May 2, 1929, ordered 
that the bankrupt’s petition for discharge be denied, and 
further ordered: 

“2. That the objecting creditor herein (Edmund J. 
FI van) be allowed $50.00 as attornevs’ fee and taxed as 
costs in these proceedings. 

3. That all costs of these proceedings be taxed against 
the said Marland W. Townsend, bankrupt herein.” 

Garnishee further states that said attachment is void 
and of no effect for the reason that plaintiff, Edmund J. 
Fynn, had no judgment upon which he could attach credits 
in the hands of said garnishee belonging to said Marland 
W. Townsend, said judgment of One hundred dol- 
15 lars ($100.00), upon which said attachment was is¬ 
sued, being a judgment for attorneys’ fees allowed 
said plaintiff by Orders of this Court entered herein, pro¬ 
viding that such fees be taxed as costs in the proceedings 
and that all of said costs be taxed against the bankrupt, 
said Marland W. Townsend. If any such credits existed 
in the hands of the garnishee, they would be subject to 
attachment by the Trustee in Bankruptcy and distributable 
by him along with the other assets in the Estate in accord¬ 
ance with the provisions of the Bankruptcy Act. 
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"Wherefore garnishee respectfully prays this Honorable 
Court: 

i 

1. To vacate and set aside said judgment against gar¬ 
nishee, dated June 8, 1929. I 

2. That garnishee be permitted to tile said answers to 
interrogatories, and 

3. For such other and further relief as to the Cdurt may 
seem just and proper. 

FREDERIC D. McKEXXEY, 

JOITX S. FLAXXERY, 

0. BOWDOIX CRAIGHILL, 1 
R. AUBREY BOGLEY, j 

Attorneys for the Mutual Benefit Life 
Insurance Company , of Newark, New 
Jersey Garnishee. ! 

j 

16 Affidavit in Support of Motion to Vacate Judgment. 


i 

District of Columbia, ss: 

I, R. Aubrey Boglev, being first dul y sworn, on j oath de¬ 
pose and say that I am member of the Bar of the Supreme 
Court of the District of Columbia and am associated with 
the firm of McKennev, Flannerv & Craighill, attorneys for 
the garnishee in the above entitled cause; that I!have ex¬ 
amined the records and documents sent to said firm relat¬ 
ing to the matters set forth in the motion hereto; attached 
and made a part hereof and the facts alleged in said motion 
are true to the best of my knowledge, information and 
belief. j 

R, AUBREY BOGLEY. 

i 

l 

Subscribed and sworn to before me this 10th day of June, 
1929. j 

[notarial seal.] BERTHA P. ISAACS, 

Notary Public, D. C. 

To L. R. Maddox, Esquire, 

Attorney for Edmund J. Flynn: 

Please taek notice that the foregoing motion will be 
^called for hearing on Fridav, June 14, 1929, at 10 a. m. 

FREDERIC D. McKENNEY, 

J. S. FLANNERY, 

G. B. CRAIGHILL, I 

R, AUBREY BOGLEY, j 

Attorneys for Defendant. 
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17 Service of a copy of the foregoing notice and mo¬ 
tion is acknowledged this 10th day of June, 1929. 

L. ROBNSON MADDOX. 

Order Setting Aside Judgment by Default Against 

Garnishee. 

Filed June 19, 1929. 

Upon consideration of the motion of The Mutual Benefit 
Life Insurance Company, garnishee, to set aside the judg¬ 
ment by default rendered against said garnishee in the 
above entitled cause on June 8th. 1929, and upon considera¬ 
tion of the motion of Edmund J. Flynn to strike out gar¬ 
nishee’s said motion. It is bv the Court this 19th dav of 

• • 

June, 1929, adjudged, ordered and decreed that the said 
motion of Edmund J. Flynn to strike out the garnishee’s 
motion be and the same is herobv overruled; that the gar- 
nishee’s said motion be and it is hereby granted and that 
said judgment entered by default against said garnishee 
on June 8th, 1929, be and it is hereby set aside, with leave 
to said garnishee to file answers to the interrogatories ac¬ 
companying the writ of garnishment within two days from 
the date of this Order, upon condition that said garnishee 
shall not attack, question or object to the validity of said 
writ of garnishment, or to the validity of the service of said 
writ upon said garnishee through the Superintendent of 
Insurance. 

JENNINGS BAILEY, 

Justice. 

Approved 6/18/29. 

L. ROBINSON MADDOX. 

18 Interrogatories in Attachment to be Answered by 

Garnishee. 

Filed June 19, 1929. 

Notice. 

To the Mutual Benefit Life Insurance Company of Newark, 

New Jersev, garnishee: 

You are required to answer the following interrogatories, 
under oath, within ten days after service hereof. And 


I 


I 

I 

I 

i 

i 
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[ 

i 

I 

should you neglect or refuse so to do, judgment may be 
entered against you for an amount sufficient to! pay the 
plaintiff’s claim, with interest and costs of suit. ! 

L. ROBINSON MADDOX, 
Attorney for Plaintiff Edmund J, Flynn. 

i 

Interrogatories. ! 

I 

I 

1st. Were you at the time of the service of the writ of 
attachment, served herewith, or have you been, between the 
time of such service and the tiling of vour answer to this 
interrogatory, indebted to the defendant? If so,| how, and 
in what amount? Answer. See answer to 3rd Interroga¬ 
tory. | 

2d. Had vou, at the time of the service of the writ of 
attachment, served herewith, or have you had, between the 
time of such service and the filing of your answfer to this 
interrogatory, any goods, chattels, or credits of tljie defend¬ 
ant in your possession or charge? If so, what?! Answer. 
See answer to 3rd Interrogators. i 

3d. What amount of money have you in your 
19 hands that is due now, or expected to be due within 
the immediate future, the said Marland jW. Town¬ 
send, under Insurance Policy #1,155,853, on the said Town¬ 
send’s life, and which policy is now in the hands of the 
Trustee in Bankruptcy under order of May 2, 1929, ready 
for turn over to you, on which the cash surrender value is 
to be collected? Answer. 3d. The cash surrender value of 
the policy on July 10, 1928, which we are informed was the 
date of bankruptcy, was $141.33, in excess of thh indebted¬ 
ness to this Company on the policy. The above amount was 
paid by us to the trustee in bankruptcy on Jupe 5, 1929, 
upon surrender of the policy by him on that date', this court 
having determined that the policy value on the date of 
bankruptcy passed to the trustee. The premium which fell 
due in August, 1928, amounting to $64.94, was jrnid to our 
Washington Agency by check dated September 18, 1928, 
drawn by Mary K. Townsend, wife of the insured. As the 
policy was surrendered by the trustee in bankruptcy, and 
the surrender value paid to him as above on June 5, 1929, 
this Company considers that the amount of the; last named 
premium should be refunded to the party who imav be en¬ 
titled thereto. This Company has no evidence to show that 
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the insured made tlie payment in question, but apparently 
the same was made bv his wife bv her own check. 

The policy of insurance was for $2,000, and was dated 
August 21, 1924. It was originally payable to the insured’s 
estate, but the beneficiary was changed by him in pursu¬ 
ance of his reserved right on September 16, 1926, under re¬ 
quest dated September 7, 1926, and the policy then made 
payable to Mary K. Townsend, his wife, if living,'otherwise 
to the insured’s estate or assigns. The policy stood 
20 so payable on July 10, 1928, the date of bankruptcy. 

The insured was then a resident of Virginia, and we 
have been informed that he is still a resident of that State. 
The policy having been surrendered by the trustee as 
above, and the cash surrender value on the date of bank¬ 
ruptcy having been paid by the Company to him, it is no 
longer in force. 

TIIE MUTUAL BENEFIT LIFE 
INSURANCE CO., 

By JAY TEN EYCK, 

Associate Counsel. 

Subscribed and sworn to before me this 6th day of June, 
A. I). 1929. 

[notarial seal.] CHARLES W. BROWER, 

Notary Public of New Jersey. 

My commission expires Jan. 11, 1931. 

Motion for Judgment Against Garnishee. 

Filed June 24, 1929. 

* ****** 

Now comes Edmund J. Flynn, the plaintiff in the above- 
entitled matter, bv his attorneys, L. Robinson Maddox and 
Marie A. Flynn, and moves the Court for judgment, under 
Section 1098 of the Code of the District of Columbia, 
against the garnishee. The Mutual Benefit Life Insurance 
Company of Newark, New Jersey, a corporation, on its 
purported answers, filed, to-wit, June 19, 1929, by leave of 
Court, to plaintiff’s interrogatories annexed to his writ of 
attachment; and assigns the following reasons therefor: 
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j 
i 
I 
i 

! 
j 

I 

1. The said garnishee has not answered in the 

21 manner and form required by law. 

2. ‘The said garnishee, as a matter of! law, has 
made no answer to the interrogatories. 

3. The garnishee’s defense, as set up, is insufficient in 
law. 

4. The purported answers of the garnishee aife evasive 
and insufficient as a matter of law. 

L. ROBINSON MADDOX, 
MARIE A. FLYNN, j 

Attorneys for Plaintiff. 

To Messrs. McKennev, Flannerv & Craighill, 

•/ 7 • C_> 7 j 

Attorneys for the garnishee: j 

i 

Please take notice that the foregoing motion will be called 
for hearing on Fridav, June 28, 1929, at 10 o’clock A. M. 

L. ROBINSON MADDOX. 
MARIE A. FLYNN. 

i 

Service accepted this 24th dav of June, 1929. j 

McKENNEY, FLANNERY & 
CRAIGHLL, 

By C. L. AIELLO. 

! 

Memorandum. 

i 

June 28, 1929.—Hearing on motion of Edmund J. Flynn 
for .judgment. 

i 

22 Decree for Judgment Against Garnishee. 

i 

Filed June 29, 1929. I 

! 

# * # * * # j # 

Upon consideration of the Motion of Edmund! J. Flynn, 
the plaintiff in the above entitled cause, for jjudgment 
against the Garnishee, The Mutual Benefit Life j Insurance 
Company of Newark, New Jersey, a corporation^ and after 
hearing and argument, it appearing that the said | Garnishee 
has failed to answer the interrogatories served u]bon it with 
Writ of Attachment and garnishment issued out of this 
Court on May 28, 1929, as provided by the Codejof Law of 
the District of Columbia, i 

i 

! 

i 

I 

j 

i 



IS 


MUTUAL BENEFIT LIFE INS. CO. OF NEWARK VS. 


It is, this 29th day of June, 1929, adjudged, ordered and 
decreed that judgment be, and it hereby is, rendered against 
The Mutual Benefit Life Insurance Company, of Newark, 
New Jersey, said Garnishee, for One Hundred Sixteen Dol¬ 
lars ($116.00), or for such an amount as will satisfy the 
plaintiff’s claim, with costs; and execution shall be had 
thereon. 

JENNINGS BAILEY, 

Justice . 

23 Motion to Set Aside Judgment Against Garnishee. 

Filed Julv 10, 1929. 

******* 

Now comes The Mutual Benefit Life Insurance Company 

of Newark, New Jersey, hereinafter called the garnishee, 

and moves (his Honorable Court to set aside the judgment 

rendered against it in the above entitled cause on the 29th 

day of June A. D. 1929, in the sum of One hundred and 

sixteen dollars ($116.00), and as grounds therefor respect- 

fullv shows to the Court as follows: 

%> 

1. On the 28’th day of May, 1929, a writ of attachment was 
issued by this Court and served upon the garnishee, attach¬ 
ing credits in its hands belonging to Marland W. Townsend, 
to satisfy the judgment of Edmund J. Flynn against the 
said Marland \Y. Townsend in the sum of One hundred and 
sixteen dollars ($116.00). 

2. On the 8th day of June, 1929, judgment by default was 
granted by this Court against the garnishee in the sum of 
One hundred and sixteen dollars ($116.00) because of gar¬ 
nishee's failure to file its answers to the interrogatories 
therein contained within the time provided in said writ. 

3. Upon motion of the garnishee, filed on the 10th day 
of June, 1929, said judgment by default was set aside and 
garnishee granted leave to file its answers to the interroga¬ 
tories, by Order of this Court dated June 19, 1929. Said 
answers, which were quoted in full in garnishee’s said mo¬ 
tion, were duly filed on said 19th day of June, 1929. 

4. Said Edmund J. Flynn, plaintiff herein, through his 
attorneys, thereupon filed a motion for judgment against 
garnishee for the following reasons: 

“1. The said garnishee has not answered in the 
manner and form required by law. 


24 


EDMUND J. FLYNN. 


2. The said garnishee, as a matter of law, ha si made no. 

answer to the interrogatories. j 

3. The garnishee’s defense, as set up, is insufficient in 
law. 

4. The purported answers of the garnishee afe evasive 
and insufficient as a matter of law.” 


5. Said motion was argued by counsel before this Court 
on the 28th day of June, 1929, and on the 29th day of June, 
1929, said judgment for One hundred and sixteen dollars 
($116.00) was granted by this Court against garnishee, be¬ 
cause of the alleged improper execution of said answers. 

6. Said answers were signed and sworn to bvj Jay Ten 

Eyck, “Associate Counsel” of garnishee Company, and 

there are attached hereto and made a part hereof affidavits 

of said Jay Ten Eyck and John R. Hardin, President of said 
^ _ • • 1 
garnishee Company, from which it appears that} said Jay 

Ten Evck is now and was on the 6th dav of June!, 1929, the 

date said answers were executed, Associate Counsel of the 

garnishee Company, and that in executing said answers he 

acted as such officer of the garnishee Company! and with 

full authority in the premises. 

Wherefore garnishee respectfully prays this Honorable 
Court: ; 

1. To vacate and set aside said judgment against gar¬ 
nishee, dated June 29, 1929. j 

2. For such other and further relief as to the Court may 
seem just and proper. 

McKENNEY, FLANNERY & 
CRAIGHILL, 

By G. B. CRAIGHILL, j 

Attorneys for the Mutual Benefits Life In¬ 
surance Company, of Newark, Neiv 
Jersey, Garnishee. 


25 To L. R. Maddox, Esquire, and Marie AJ Flynn: 

Please take notice that the foregoing motion will be 
called for hearing on Friday, July 12, 1929, a|t 10 a. m., 
or as soon thereafter as counsel may be heard. I 

McKENNEY, FLANjNERY & 
CRAIGHILL, i 
By G. B. CRAIGHILL, ! 

Attorneys for Garnishee. 
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i copy of the foregoing notice and motion 
d this 10th day of July, 1929. 

MARIE A. FLYNN, 
Attorney for Plaintiff. 


Affidavit. 


i # 


# 


* 


State of New Jersey, 

County of Essex, ss: 

Jay Ten Eyck, being duly sworn according to law, on his 

oath savs that he is Associate Counsel of The Mutual Bene- 
% 

fit Life Insurance Company, the garnishee in the attach¬ 
ment issued in said cause at the suit of Edmund J. Flynn, 
plaintiff, against said Marland W. Townsend, and was such 
officer on June 6, 1929; that as such Associate Counsel he 
answered the Interrogatories issued in this matter to said 
garnishee on behalf of said Insurance Company, and swore 
to the same on June 6, 1929, before Charles W. Brower, a 
Notary Public of New Jersey; that said answers are cor¬ 
rect and true; that in making the affidavit thereto on 
26 behalf of said Company he acted as an officer of said 
Company and on its behalf; that he then had charge 
of tlie matter of said garnishee proceedings on behalf of 
said Companv, and had authority to make such affidavit. 

JAY TEN EYCK. 


Subscribed and sworn to before me this 2nd day of July, 
1929. 

1 ~ [notarial SEAL.] HERBERT L. THOWLESS, 

Notary Public of New Jersey. 

My commission expires March 20, 1934. 

No. 42. Washington, D. C., Sept. 18, 1928. 

Union Trust Company of the District of Columbia. 

Pay to the order of C. T. Thurman Sixty Four and 94/100 
dollars. 


$64.94. 
(N. -.) 
( 68 - 2 .) 


MARY K. TOWNSEND. 
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i 

i 

i 

i 

i 

i 

(Endorsed:) Pay to the order of State Plantjers Bank & 
Trust Co., Richmond, Ya. Mutual Benefit Life; Ins. Co. of 
Newark, N. J. C. T. Thurman, Gen. Agt. C. T. Thurman. 
Pay to the order of any bank, banker or trust! Co. Prior 
endorsements guaranteed. Sep. 19, 1928. State & City 
Bank and Trust Company. Planters National Bank. State 
Planters Bank & Trust Company, Richmond, Virginia. 68-2. 
68-2. Received payment through the Washington, D. C., 
clearing-house. Prior endorsements guaranteed. Sep. 20, 
1928. The Riggs National Bank, Washington, D. C. 15-3. 

Union Trust —. Paid Sep. 20,-. C. Washing,-. 

| 

27 Affidavit . j 

I 

* # * * * • i * 

i 

I 

i 

State of New Jersey, 

County of Essex, ss: 

i 

John R. Hardin, being duly sworn, on his oath deposes 
and savs that he is President of The Mutual Benefit Life 

f j 

Insurance Company of Newark, N. J.; that he has examined 
the Interrogatories addressed to said company as garnishee 
under the writ of attachment issued in the aboYe matter on 
May 28, 1929, at the suit of Edmund J. Flynn Upon a judg¬ 
ment recovered by said Flynn on May 2, 1929, of $100 with 
interest, besides costs. He has also examined the answers 
to said Interrogatories signed in the name of said Company 
by Jay Ten Eyck, Associate Counsel, and sworn to on June 
6, 1929 before Charles W. Brower, a Notary Public of New 
Jersey; that the answers to said Interrogatories are true 
and correct; that said Jay Ten Eyck was Associate Counsel 
of said Company at that time, and made said]answers on 
behalf of said Insurance Company; said Company hereby 
adopts the action of said Associate Counsel in making said 
answers. 

Deponent further says that the only money; now in the 
hands of said Insurance Company, received from anybody 
under Policy No. 1,155,853, on the life of Marlanjd W. Town¬ 
send, is $64.94, which amount purported to be the annual 
premium due on said policy, and was received Ly check of 
Mary K. Townsend, to the order of C. T. Thufman, dated 
September 18, 1928, a photographic copy of jvhich check 
and of the endorsements thereon is hereto attached; that 

i 

| 

i 

i 

i 
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said C. T. Thurman was, at the date of said check, and is 
now the General Agent of said Company at Rich- 
28 mond, in the State of Virginia; that said check was 
collected bv the said Thurman as such General Agent, 
and the proceeds of the collection remitted by him to said 
Company; that the policy was subsequently surrendered 
by the Trustee in Bankruptcy of the said Marland W. Town¬ 
send for the value thereof paid by said Insurance Company 
to said Trustee, as of July 10, 1928, the date of bankruptcy, 
pursuant to order of the Supreme Court of the District 
of Columbia, in the bankruptcy proceeding, and because 
of said order and of the surrender of the policy bv reason 
thereof, said policy was from said July 10, 1928, without 
further validity; that said Company has no present claim 
or right of retention against the proceeds of said check of 
said Mary K. Townsend, and is ready to make disposition 
thereof as the Court mav direct. 

: * JOHN R. HARDIN. 

Subscribed and sworn to before me this 2nd dav of Julv, 

v •< 7 


[notarial seal. | HERBERT L. THOWLESS, 

Notary Public of Neiv Jersey. 

My commisison expires March 20, 1934. 

Counter-Affidavit to Motion to Set Aside Judgment 

Against Garnishee. 

Filed July 22, 1929. 


* 


District of Columbia, ss : 

Marie A. Flynn, being first duly sworn, deposes and 

savs: 

•> 

That affiant has carefully examined and read the 
29 charter, by-laws and last annual statement of The 
Mutual Benefit Life Insurance Company of Newark, 
New Jersey, a corporation, on file in the office of the Super¬ 
intendent of Insurance of the District of Columbia; that the 
only copy of the by-laws of said corporation in the files of 
said Superintendent of Insurance is as of December 31, 
1901, and Section 17 thereof provides for the appointment 
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I 

i 


I 

I 

i 

i 


and prescribes the duties of a Mathematician and contains 
no reference whatsoever to an Associate Counsel; that 
neither the charter, by-laws nor any other paper of said 
corporation contained in said tiles has any provision for 
an officer designated as Associate Counsel. 

That on the first page of the sworn annual statement 
of said corporation for the year ended December 31, 1928, 
on file in the office of said Superintendent of! Insurance, 
there appears a list of the officers and directors of said 
corporation; that the following officers, and nonje other, are 
shown on said list: 

President, John R. Hardin; 

Secretary, Harry H. Allen; 

Treasurer, Milo W. Wilder, Jr.; j 

Vice-Presidents, Edward E. Rhodes; Herman G. Horn- 
feck; 

Vice-President and Counsel, David Kay, Jr. \ 

Vice-President and Superintendent of Agencies, Oliver 
Thurman. 

That the name of Jay Ten Eyck does not appear on said 
list of officers contained in said sworn last annual state¬ 
ment of said corporation. 

MARIE A.j FLYNN. 

Subscribed and sworn to before me this 22nd day of July, 
1929. 

[notarial seal.] MARTHA F. FANSjLER, 

Notary Public in and for the D. C. 

j 

30 Affidavit. j 

I 

Filed July 23, 1929. j 

# # # # # # | # 

i 

State of New Jersey, 1 

County of Essex, ss: 

Jay Ten Eyck, being duly sworn according to law, on 
his oath says that he is Associate Counsel of |The Mutual 
Benefit Life Insurance Company, the garnishee in the at¬ 
tachment issued in said cause at the suit of; Edmund J. 
Flynn, plaintiff, against said Marland W. Tojvnsend, and 
was such officer on June 6, 1929; that deponent was at that 


I 
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date an officer of said Company, and was appointed as such 
by the Board of Directors in pursuance of Section 17 of 
the By-laws of said Company, providing for the appoint¬ 
ment of an officer therein designated as Associate Counsel 
of the Company; that as such Associate Counsel he an¬ 
swered the Interrogatories issued in this matter to said 
garnishee on behalf of said Insurance Company, and swore 
to the same on June 6, 1929, before Charles AV. Brower, a 
Notary Public of New Jersey; that said answers are correct 
and true; that in making the affidavit thereto on behalf of 
said Company he acted as an officer of said Company and 
on its behalf; that he then had charge of the matter of said 
garnishee proceedings on behalf of said Company and had 
authoritv to make such affidavit. 

JAY TEN EYCK. 

Subscribed and sworn to before me this 9th day of July, 
1929. 

[notarial seal.] HERBERT L. THOWLESS, 

Notary Public of Neiv Jersey. 

My commission expires March 20, 1934. 

31 Affidavit. 

Filed July 23, 1929. 


State of New Jersey, 

County of Essex, ss: 

John R. Hardin, being duly sworn, on his oath deposes 
and says that he is President of The Mutual Benefit Life 
Insurance Company of Newark, N. J.; that he has exam¬ 
ined the Interrogatories addressed to said Company as 
garnishee under the writ of attachment issued in the above 
matter on May 28, 1929, at the suit of Edmund J. Flynn 
upon a judgment recovered by said Flynn on May 2, 1929, 
of $100 with interest, besides costs. He has also examined 
the answers to said Interrogatories signed in the name of 
said Company by Jay Ten Eyck, Associate Counsel, and 
sworn to on June 6, 1929 before Charles W. Brower, a No- 
tarv Public of New Jersey; that the answers to said Inter- 
rogatoriesi are true and correct; that said Jay Ten Eyck 
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was Associate Counsel of said Company at that jtime, hav¬ 
ing been appointed as such by the Board of Directors in 
pursuance of Section 17 of the By-laws of said;Company, 
which provides for the appointment of an Associate Coun¬ 
sel; that as such officer said Jay Ten Eyck had; charge of 
said suit on behalf of said Company, and made said answers 
on its behalf, and had authority as such officer to make the 
same for said Company. \ 

Deponent further says that the only money how in the 
hands of said Insurance Company, received from anybody 
under Policy No. 1,155,853, on the life of Marland W. Town¬ 
send, is $64.94, which amount purported to be the annual 
premium due on said policy, and was Received by 
32 check of Mary K. Townsend, — the order of C. T. 

Thurman, dated September 18, 1928, a photographic 
copy of which check and of the endorsements j thereon is 
hereto attached; that said C. T. Thurman was, at! the date of 
said check, and is now the General Agent of said Company 
at Richmond, in the State of Virginia; that saicj check was 
collected by the said Thurman as such General jAgent, and 
the proceeds of the collection remitted by him tb said Com¬ 
pany; that the policy was subsequently surrendered by 
the Trustee in Bankruptcy of the said Marland W. Town¬ 
send for the value thereof paid by said Insurance Com¬ 
pany to said Trustee, as of July 10, 1928, the date of bank¬ 
ruptcy, pursuant to order of the Supreme Court; of the Dis¬ 
trict of Columbia, in the bankruptcy proceeding, and be¬ 
cause of said order and of the surrender of thie policy by 
reason thereof, said policy was from said July 10, 1928, 
without further validity; that said Company ha& no present 
claim or right of retention against the proceeds of said 
check of said Mary K. Townsend, and is ready to make 
disposition thereof as the Court may direct. 

john r. Hardin. 

i 

Subscribed and sworn to before me this 9th day of Julv, 
A. D. 1929. i 

[notarial seal.] HERBERT L. THOWliESS, 

Notary Public of Nexv Jersey. 

i 

l 

My commission expires March 20, 1934. j 

i 

i 
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Memo. —The check attached hereto is the same as that 
attached to the Affidavit of John R. Hardin heretofore filed 
in this transcript. 

33 Extract from Certified Copy of Charter and By-laws 
of the Mutual Benefit Life Insurance Company of 
Newark, N. J. 


Filed July 23, 1929. 

Sec. 14. It shall be the duty of the Counsel of the Com¬ 
pany, whenever requested, to give to the directors, officers 
and heads of departments, in writing or otherwise, when¬ 
ever needed, legal advice and information requisite to guide 
them respectively in a safe and correct discharge of their 
duties. He shall have general charge of all suits brought 
by or against the Company. He shall guard the Company 
by his advice and counsel against the allowance of any 
illegal or unjust claims against it, and shall perform such 
other duties as shall be required of him by the Board or 

bv the President. 

•> 

He shall have the assistance of such Associate Counsel 
and Attorneys as may be appointed by the Board, whose 
duties shall include, in addition to the general assistance 
of the Counsel in the work of his office, and under his direc¬ 
tion, examination into and decision upon the validity of 
all title to real estate offered as security for loans made 
by, or for the forbearance of money due the Company. 

An Associate Counsel or Attorney shall give at¬ 
tention to any other legal matters assigned to him by the 
Counsel of the Company and perform such duties in rela¬ 
tion thereto, or generally, as may be required of him by 
Counsel or by the Board of the President. 

34 M emorandum. 

July 23, 1929.—Minutes of annual meeting of Board of 
Directors of The Mutual Benefit Life Insurance Company 
of Newark, N. J., held January 19, 1914, at which Jay Ten 
Evck was elected Associate Counsel, filed. 
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Order Overruling Motion to Set Aside Judgment Against 

Garnishee. ! 


Filed July 23, 1929. 


* 


* 


The motion of the garnishee to set aside the judgment 
rendered against it on, to-wit, the 28th day of «JTune, 1929, 
came on for hearing and argument; and thereupon, upon 
consideration thereof, it is, this 23rd day of July, 1929, 
Adjudged, ordered and decreed that the said motion be, 
and the same hereby is, overruled. 

JENNINGS BAILEY, 

! Justice. 

Notation of Appeal, <&c. I 


Filed July 24, 1929. 


# # # # * # i * 

i 

i 

The Mutual Benefit Life Insurance Company of Newark, 
New Jersey, a corporation, garnishee in the ab^ve entitled 
cause, notes an appeal, in open Court, from the judgment 
entered herein against said garnishee on Juiie 29, 1929, 
this 24th day of July, 1929, and the amount of appeal bond 
to operate as a supersedeas, is hereby fixed at Two 
35 hundred and fifty dollars. j 


JENNINGS BAILEY, 

I Justice. 


Memoranda. 


July 24, 1929.—Citation issued. Marshal’s return show¬ 
ing service of citation on Edmund J. Flynn by personally 
serving L. R. Maddox. Supersedeas bond, witlh corporate 
surety in the penalty of $250, filed. 

j 

| 

Assignment of Errors. 


Filed August 6, 1929. | 

i 

# # # * * # # 


i 

Now comes The Mutual Benefit Life Insurance Company 
of Newark, New Jersey, garnishee and appellant, and as- 


i 

i 

! 

i 


l 


i 
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signs the following errors in the rulings and judgment of 
the Court in the above entitled cause, namely, the Court 
erred: 

1. In ruling that the answers filed by said garnishee to 
the interrogatories accompanying the writ of garnishment 
were not executed by a proper officer or agent of said gar¬ 
nishee corporation; 

2. In ruling that Jay Ten Eyck, an officer of the gar¬ 
nishee corporation having the title of “Associate Coun¬ 
sel,” was not qualified to execute said answers on behalf 


of said, corporation; 

36 3. In entering judgment on June 29, 1929, in favor 

of Edmund J. Flynn, creditor of the bankrupt, 


against said garnishee for $116, “or for such amount as 


will satisfy the plaintiff’s claim, with costs;” 


4. In overruling garnishee’s motion to set aside said 


judgment. 


FREDERICK D. McKENNEY, 


JOHN S. FLANNERY, 
G. B. CRAIGHILL, 


Attorneys for the Mutual Benefit Life 
Insurance Company, a Corporation, 
Garnishee and Appellant. 


Designation of Record on Appeal. 

Filed August 6, 1929. 

**###*# 

Now comes the Mutual Benefit Life Insurance Company 
of Newark, New Jersey, garnishee and appellant in the 
above entitled cause, and designates the following parts 
of the record which it desires to have the Clerk include in 
the transcript on appeal: 

1. Memorandum of filing of voluntary petition in bank¬ 
ruptcy by Marland W. Townsend on July 11, 1928. 

2. Memorandum of order of adjudication on July 11, 
1928. 

3. Memorandum of petition of bankrupt for discharge, 
filed August 13, 1928. 


EDMUND J. FLYNN. 
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i 
i 

I 

j 

i 

4. Memorandum of opposition of Edmund J. Flynn, cred¬ 
itor, to discharge, and appearance of L. R. Maddox and 
Marie A. Flynn for said creditor, filed September 21, 1928. 

5. Memorandum of approval of bond of Chalmers 

37 B. Yardley, as Trustee, February 5, 19291 

6. Memorandum of certificate of Referee on re- 
view, to effect that policy #1,155,853 issued by The Mutual 
Benefit Life Insurance Company of Newark, jStew Jersey, 
for $2,000 on life of Marland W. Townsend! originally 
payable to his estate, with change of beneficiary to his 
wife, Mary K. Townsend, was not an asset of the bank¬ 
rupt’s estate, filed February 16, 1929. 

7. Memorandum of exceptions of Edmund J. Flynn, cred¬ 
itor, to Referee’s certificate, filed February 25, 1929. 

8. Opinion of Justice Jennings Bailey, filed April 25, 

1929. ! 

9. Order entered May 2, 1929, reversing ruling of Ref¬ 
eree in bankruptcy; directing Bankrupt to j turn over 
policy to Trustee; allowing Edmund J. Flynn,j one of the 
creditors, an attorney’s fee of $50 to be taxed as costs, 
and taxing all costs against Bankrupt 

10. Additional order entered May 2, 1929, denying dis¬ 
charge of Bankrupt, allowing said Edmund J. Flynn, cred¬ 
itor, an attorney’s fee of $50 to be taxed as costs and tax¬ 
ing all costs against Bankrupt. 

11. Writ of garnishment issued against said Insurance 

Company, May 28,1929. I 

12. Interrogatories accompanying said writ, May 28, 

1929. j 

13. Memorandum of return of Marshal shoeing service 
on said Company by leaving copy of writ with Superin¬ 
tendent of Insurance D. C. on May 28, 1929. 

14. Memorandum of decree for judgment in ffrvor of Ed¬ 
mund J. Flynn against said Insurance Company, garnishee, 

for $116, for failure to file answer, June! 8, 1929. 

38 15. Memorandum of motion, six pagers in length, 
filed on June 11, 1929, by said Insurance Company 

to set aside said judgment by default, and showing that 
said motion contained a copy of the answers j which gar¬ 
nishee proposed to file and subsequently filed,! and also a 
statement, supported by affidavit of R. Aubrey! Bogley, at¬ 
torney for garnishee, that neither at the date of the writ, 


i 

l 
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nor at any time since* did the garnishee have in its posses¬ 
sion or under its control any credit due said bankrupt. 

10. Order setting aside said judgment by default, with 
leave to garnishee to answer, entered June 19, 1929. 

17. Answers of garnishee, filed June 19, 1929. 

18. Motion of Edmund J. Flynn for judgment, filed June 
24, 1929. 

19. Memorandum of hearing on said motion, June 28, 
1929. 

20. Decree for judgment against garnishee, June 29,1929. 

21. Motion (omitting affidavits thereto attached) of gar¬ 
nishee to set aside judgment, filed July 10, 1929. 

22. Counter affidavit of Marie A. Flynn, filed July 22, 
1929, in opposition to said motion. 

23. Amended affidavit of Jay Ten Evck filed Julv 23, 
1929, in support of said motion. 

24. Amended affidavit of John R. Hardin, filed July 23, 
1929, in support of said motion. 

25. Extract from certified copy of By-laws of said In¬ 
surance Company, tiled July 23, 1929, as an Exhibit to 
said affidavits, beginning with the words: “Sec. 14. It shall 
be the duty of the Counsel’’ and ending with “of money 

due the Company;” beginning again with the words 
39 in said Section 14, “An Associate Counsel or At¬ 
torney shall give attention” and ending with “by 
the Board or the President.” 

26. Memorandum of Certificate of Secretary of said Com¬ 
pany, filed July 23, 1929, as an Exhibit to said affidavits, 
showing election of Jav Ten Evck as Associate Counsel 
of said Company at a meeting of Board of Directors on 
June 19, 1914. 

27. Order overruling motion to set aside judgment 
against garnishee, July 23, 1929. 

28. Memorandum of issuance and service of citation on 
appeal, July 24, 1929. 

29. Memorandum of noting an appeal, in open Court, by 
The Mutual Benefit Life Insurance Company of Newark, 
New Jersey, garnishee, and of fixing appeal bond, to operate 
as a supersedeas, at $250, July 24, 1929. 

30. Memorandum of approval of supersedeas bond, with 
corporate surety, in the penalty of $250, July 24, 1929. 


EDMUND J. FLYNN. 
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31. Assignment of Errors. 

32. This Designation. 

FREDERIC D. MuKENNEY, 
JOHN S. FLANNERY, j 
G. BOWDOIN CRAIGHILL, 
Attorneys for the Mutual Benefit Life Insur¬ 
ance Company of Newark, New Jersey, Gar¬ 
nishee-Appellant. 

i 

i 

i 

District of Columbia, ss : 

I, G. Bowdoin Craighill, being first duly sworn, on oath 
depose and say that I am one of the attorneys of record for 
The Mutual Benefit Life Insurance Company of 
40 Newark, New Jersey, garnishee and appellant; that 
on August 5,3929,1 called at the office of L. R. Robin¬ 
son and Marie A. Flynn, attorneys for Edmunjl J. Flynn, 
in the Woodward Building, and was informed by a young 
boy, who appeared to be in charge of the office, that they 
were both out of the city; that on the same date, August 
5, 1929, I served a copy of the foregoing Designation of 
Record, together with a copy of the Assignment of Errors, 
on the appellee, Edmund J. Flynn, personally, at his office, 
New Hampshire Avenue and Emerson Street, N. W., Wash¬ 
ington, I). C., but he declined to sign an acknowledgment 
of service; that on August 6, 1929,1 also left a cjopy of each 

of said documents at the office of said attornevs for the 

•> 

appellee. 

G. BOWDOIN CRAIGHILL. 

I 

j 

Subscribed and sworn to before me this 6th day of Au¬ 
gust, 1929. 

[notarial seal.] BERTHA P. ISAjA.CS, 

Notary Pufilic, D. C. 

i 

i 

Appellee’s Designation of Record on Appeal. 

j 

Filed August 9, 1929. j 

i 

# # * # # # | * 

; 

i 

Now comes Edmund J. Flynn, plaintiff and appellee, and 
designates the following parts of the record ih the above- 
entitled cause which he desires to have the Clerk include 
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in the transcript on appeal, in addition to the parts desig¬ 
nated by The Mutual Benefit Life Insurance Company of 
Newark, New Jersey, garnishee and appellant: 

41 1. Motion to Set Aside Judgment by Default (in 
full), tiled by The Mutual Benefit Life Insurance 

Company of Newark, New Jersey, on June 11, 1929; 

2. Affidavits attached to Motion to Set Aside Judgment, 
filed by said Insurance Company July 10, 1929; 

3. This designation. 

L. ROBINSON MADDOX, 
MARIE A. FLYNN, 

Attorneys for Edmund J. Flynn, 
Plaintiff and Appellee . 

Dated August 9, 1929. 

42 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 41, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copies of which are made part of 
this transcript, In the Matter of Marland Weslv Town¬ 
send, Bankrupt, Bankruptcy No. 2015, as the same remains 
upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 1st day of October, 1929. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

By CHAS. B. COPLIN, 

Assist. Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5056. The Mutual Benefit Life Insurance Company of 
Newark, New Jersey, a corporation, garnishee, appellant, 
vs. Edmund J. Flynn. Court of Appeals, District of Colum¬ 
bia. Filed Oct. 1, 1929. Henry W. Hodges, Clerk. 
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THE MUTUAL BENEFIT LIFE INSURANCE 
COMPANY OF NEWARK, NEW JERSEY, a 
Corporation, Garnishee, Appellant, 

i 

vs. 

I 

EDMUND J. FLYNN, Appellee, i 

7 i 

j 

i 

_ I 

i 

! 

i 

BRIEF FOR APPELLANT. 

i 

l 

i 

I 

_ [ 

I 

I 

i 

Statement. 

i 

! 

j 

Appellant regrets that it must burden this Court with 
a ease where the amount involved is so smhll. The 
principle underlying the appeal, however, is! of great 
importance to all corporations who, as innocent by¬ 
standers, become involved in disputes between their 
employees or contractees and creditors of the latter, 
1 w 

i 

I 


i 


i 

I 

i 

i 


i 

i 
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The action of the Court below was arbitrary, mani¬ 
festly unjust and in plain conflict with the decisions 
of this Court—hence this appeal. 

This is an appeal by the Mutual Benefit Life In¬ 
surance Company of Newark, New Jersey, a corpora¬ 
tion, from a judgment entered in the Supreme Court 
of the District of Columbia, upon motion of Edmund 
J. Flynn, a creditor of Marland Wesly Townsend, 
bankrupt, against the Company, as garnishee, for $116, 
on account of the alleged failure of the garnishee to 
answer, in proper form, certain interrogatories ac¬ 
companying a writ of garnishment served upon the 
Company (Record 17-18). 

Answers were duly filed by the garnishee (R. 15-16), 
but they were executed, before a Notary Public, by 

“THE MUTUAL BENEFIT LIFE 
INSURANCE CO., 

By JAY TEN EYCK, 

Associate Counsel/ f 

and the Court below entered judgment by default 
against the garnishee on the ground that answers in 
that form did not meet the requirements of the Code 
(R. 17). 

The garnishee promptly moved the Court to set 
aside the judgment (R. 18-19) and, in support of such 
motion, filed two affidavits of the President of the 
Company adopting the answers theretofore filed as 
the answers of the Company and certifying that the 
Company's By-Laws provided for the appointment of 
an officer with the title of “Associate Counselthat 


I 


I 

I 

Jay Ten Eyck had been duly appointed to that office 
and, as such officer, had authority to sign the! answers 
for the Company (R. 21-22, 24-25). Two affidavits of 
Jay Ten Eyck to the same effect were also tiled (R. 
20, 23-24), together with a certified copy of! the By- 
Laws providing for and defining the dutiejs of the 
“Associate Counsel” (R. 26) and a copy of th£ minutes 
of a meeting of the Board of Directors, at wfhich Jay 
Ten Eyck was duly elected Associate Counsel (R. 26). 

The only evidence offered in opposition to the 
motion was a counter-affidavit of Edmund JL Flynn’s 
attorney, Marie A. Flynn, that the only copy of the 
By-Laws found by her in the office of the Superintend- 

j 

ent of Insurance of the District of Columbia y r as dated 
December 31, 1901, and contained no reference to an 
Associate Counsel, while the list of officers fof the year 
ending December 31, 1928, on file in that office, did not 
contain the name of Jay Ten Eyck (R. 22-23j. 

Thereupon, the Court below overruled the motion to 
set aside the judgment (R. 27), stating orally that he 

j 

had already decided that the answers had! not been 
executed in proper form . 

In Flynn’s original motion for judgment,!he stated 
that the garnishee had not answered in thd form re¬ 
quired by law and that the answers were insufficient 
and evasive (R. 16-17), but no argument was made 

i 

in the Court below and no argument was made in this 
Court by appellee, in connection with his [motion to 

j 

dismiss the appeal, that the answers were insufficient 
in substance. The lower Court’s decree was based 
entirely on the ground that the garnishee had “ failed 

2 w j 

i 

i 

I 

i 

i 

| 

i 

I 
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to answer the interrogatories served upon it * 
as provided by the Code” (R. 17-18). 

Pleadings. 

This controversy grew out of and was incidental to 
a bankruptcy proceeding, in which M. W. Townsend 
was adjudicated bankrupt on July 11, 1928, and 
Chalmers B. Yardlcy qualified as Trustee (R. 1-2). 
In that proceeding, the Referee found that a certain 
insurance policy, No. 1,155,853, issued by appellant for 
$2,000 on the life of the bankrupt, originally payable 
to his estate, with change of beneficiary to his wife, 
Mary K. Townsend, was not an asset of the bankrupt’s 
estate (R. 2). 

Appellee, Edmund J. Flynn, a creditor of the bank¬ 
rupt, filed exceptions to the Referee’s certificate and 
the Court found that the policy was an asset of the 
bankrupt’s estate. The order, reversing the Referee’s 
decision, contained the following allowance: 

“2. That said creditor (Flynn) be allowed 
$50.00 as attorneys’ fee and taxed as costs in 
these proceedings. 

3. That all costs of these proceedings be taxed 
against the said Marland AY. Townsend, bank¬ 
rupt herein” (R. 3). 

After the entry of said order, appellant paid the 
cash surrender value of the policy, $141.33, to the 
Trustee in Bankruptcy (R. 10, 15). 

Appellee, as a creditor, also opposed the bankrupt’s 
application for discharge and the Court’s order, deny¬ 
ing the application, made the following allowance: 


I 


F- I 

O ! 

i 

i 

4 4 2. That the objecting creditor herein 
(Flynn) be allowed $50.00 as an attorneys’ fee 
and taxed as costs in these proceedings. 

i 

3. That all costs of these proceedings be 
taxed against the said Marland W. Townsend, 
bankrupt herein” (R. 4). 

i 

i 

Upon these two orders, both of which were entered 
on May 2, 1929, said Flynn, describing himsjelf as the 
“plaintiff,” caused one writ of garnishment, with in¬ 
terrogatories attached, to be issued against the ap¬ 
pellant (R. 5-7), and upon appellant’s failure to file 
its answers on time a judgment by default was en¬ 
tered in favor of Flynn against appellant! for $116 
(R. 7). ’ | 

Appellant at once filed a motion to set aside the 
judgment, explaining the delay in filing tlife answers 
and contending that the writ of garnishment was 
void because Flynn had no judgment upon! which he 

i 

could attach credits in the hands of appellfee and, if 
any such credits existed, the Trustee in Bankruptcy 
alone was entitled to issue an attachment against them 
to recover the sum taxed as costs (R. 12). 

The Court, being satisfied with the explanation 
about the delay, promptly set aside the judgment, but 
on condition that the garnishee should 4 4 liot attack, 
question or object to the validity of said writ of gar¬ 
nishment” (R. 14). The learned Judge below gave 
no reason for imposing this unusual condition, but 
perhaps this court will hold that appellant ;is thereby 
precluded from arguing, even here, that onlyf the Trus¬ 
tee in Bankruptcy (and not the creditor, Flynn) was 


i 

i 

i 

! 

I 

i 

i 

i 
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entitled to enforce the payment of the costs taxed 
against the bankrupt under the orders of May 2, 1929, 
such costs including the attorneys’ fees aggregating 
$ 100 . 


Pursuant to Law Rule 55 of the lower Court, re¬ 
quiring a motion to vacate a judgment by default to 
be supported by an affidavit “ setting up a defense 
sufficient if proved to bar the action in whole or in 
part,” appellant, by its attorneys, filed a sworn state¬ 
ment that it, as garnishee, had “a complete defense 
to said attachment” (R. 8) and set forth the details 
thereof, quoting the answers, which it proposed to 
tile, “duly executed by an authorized officer of the 
garnishee Company'’ (R. 10) and stating: 


“IBv such answers said garnishee believes 
that it makes a clear showing that no credit of 
the said Marland \Y. Townsend existed at the 
date of service of said writ of attachment, or 
since, in the hands of garnishee subject to at¬ 
tachment” (R. 11). 


In granting the motion to vacate the judgment by de¬ 
fault, therefore, the lower Court held, in effect, that 
the proposed answers set up “a defense sufficient if 
proved to bar the action in whole or in part.” 

Upon the granting of said motion, which gave the 
appellant two days within which to file answers, the 
appellant filed such answers, which are quoted in the 
Record in full (R. 15-16), stating that pursuant to the 
order of May 2, 1929, appellant had paid the cash sur¬ 
render value of the policy, $141.33, to the Trustee in 
Bankruptcy, and had in its possession only the sum of 


7 


i 

$64.94 paid to it, as a premium, by check draXvn by the 
bankrupt ’s wife, the answers further stating; that the 
garnishee had no evidence to show that the!bankrupt 
made such premium payment and apparently the $64.94 
was returnable, if at all, to the wife and ljiot to the 
bankrupt (R. 15-16). j 

The garnishee’s answers were executed,! before a 
Notary Public, by 

“THE MUTUAL BENEFIT LIFE j 
INSURANCE CO., j 

By Jay Ten Eyck, j 

Associate Counsel” (R. 16), 

! 

Flynn thereupon filed a motion for judgment against 
the garnishee on the ground that the “gariishee has 
not answered in the wanner and form required by 
law;” “ has made no answer ” and the defense, as set 

i 

up, was insufficient and the answers were evasive (R. 
17), but, as above stated, Flynn’s counsel jhas never 

# i 

argued in the Court below, or in this Court jin connec¬ 
tion with his motion to dismiss the appeal, tljiat the an¬ 
swers were insufficient or evasive, in substance. 

Upon consideration of the motion, the jCourt en¬ 
tered a decree rendering judgment against the gar¬ 
nishee for $116, “or for such an amount as will satisfy 
plaintiff’s claim,” without otherwise stating in whose 
favor the judgment was rendered. Said decree con¬ 
tained no finding that the defense set up ih the gar¬ 
nishee’s answers was insufficient in substance, but 
contained the following recital: “it appearing that 
the said Garnishee has failed to answer the j interroga- 
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tories served upon it with Writ of Attachment and 
garnishment issued out of this Court on May 28, 1929, 
as provided by the Code of Law of the District of 
Columbia” (R. 17-18). 

Appellant promptly filed a motion to set aside said 
judgment (K. 20), also filing, with leave of Court, two 
affidavits of its President certifying that the facts 
stated in tlie answers were true; that Jav Ten Eyck 
was the Company’s Associate Counsel, had been duly 
appointed to that office by the Board of Directors 
and, as an officer of the Company, had authority to 
make such answers for the Company and the answers 
were adopted and ratified as the Company’s answers 
(R. 21, 24-25). Similar affidavits executed by Jay 
Ten Eyck were also filed (R. 20, 23-24), together with 
a certified copy of the By-laws defining the duties 
of the Associate Counsel and a copy of the minutes 
of a meeting of the Board of Directors at which Jav 
Ten Eyck was elected Associate Counsel (R. 26). 

Flynn’s attorney, Marie A. Flynn, then filed the 
counter-affidavit, above described (R. 22-23), and, upon 
this record, appellant's motion to vacate the judgment 
was overruled and this appeal was taken from the 
judgment itself (R. 27). 


Assignment of Errors. 


The lower Court erred: 

1. In ruling that the answers filed by said garnishee 
to the interrogatories accompanying the writ of gar¬ 
nishment were not executed by a proper officer or agent 
of said garnishee corporation; 


I 

I 


2. In ruling that Jay Ten Eyck, an officer of the gar- 

! 

nishee corporation having the title of “Associate Coun¬ 
sel,” was not quaiilicd to execute said answers on be¬ 
half of said corporation: 

i 

j 

3. In entering judgment on June 21), 1929; in favor 
of Edmund J. Flynn, creditor of the bankrupt, against 
said garnishee for $116, “or for such amount as will 
satisfy the plaintiff’s claim, with costs;” 

4. In overruling garnishee’s motion to set aside said 
judgment. 


Motion to Dismiss. 


Appellee filed a motion in this Court to dismiss tlie 
appeal, or to affirm the judgment, on the grpund that 
the appeal was taken for delay only and was manifestly 
frivolous. Thereupon appellant filed a memorandum 
in opposition thereto and the court postponed consid- 

i 

eration of the motion until the hearing on the merits. 
To avoid repetition, the Court is respectfully re- 

i 

quested to consider the following argument, as well as 
the memorandum heretofore filed, as an answer to the 

i 

motion to dismiss. 

i 

I 

ARGUMENT. ! 

i 

j 

Question Involved. 

i 

i 

The errors assigned may be considered together as 
they raise but a single question as to whether! the lower 
Court erred in entering judgment, and later in refus¬ 
ing to set aside the judgment, against appellant, as 

i 

j 

i 

I 


i 

! 


• I 

i 
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garnishee, on the ground that the answers filed by the 
garnishee were not executed in the form required by 
the Code. 


This leads us to consider first the Code Provisions. 


Code Provisions. 


The “decree for judgment” recited that the gar¬ 
nishee “has failed to answer the interrogatories” as 
required by the Code (R. 17), evidently referring to 
Section 4(>7, which concludes with the following pro¬ 


vision : 


“ ■ * * and if the garnishee shall have 

failed to answer the interrogatories served on 
him, or to appear and show cause why a judg¬ 
ment of condemnation should not be entered, 
judgment shall be entered against him for the 
whole amount of the plaintiff’s claim, and costs, 
and execution had thereon.” 


Section 1098 contains a similar provision. 

Section 447 of the Code provides for the service of 

interrogatories upon a garnishee “and the garnishee 

shall file his answers under oath to such interrogatories 

within ten days after service of the same upon him.” 

Section 497 describes the manner in which a deed 

of a corporation should be executed “by its president 

or other officer” and Section 723 provides the manner 

in which an oath should be taken bv an officer of a cor- 

%/ 

poration appointed trustee, executor or to some office 
as fiduciary. There is, however, no express or specific 
provision detailing the precise manner in which a cor¬ 
poration, as garnishee, as distinguished from an in- 
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dividual garnishee, should answer, under oath, inter¬ 
rogatories served upon it. 

I 

i 

I 

Appellant Complied with Code. 

i 

The lower Court was without power to readier judg¬ 
ment by default against the garnishee unless the gar- 

i 

nisliee failed to answer or failed to appear and show 
cause why a judgment should not be entered, as re¬ 
quired by Sections 4(J7 and 1098. I 

In the present case, appellant not only answered, but 
also appeared and showed cause why judgment of con¬ 
demnation should not be entered. The motion, set 
forth on pages 7 to 13 of the Record, constituted an 
appearance of the garnishee corporation, by its attor¬ 
neys, and such motion showed cause, at some length, 
why a judgment should not be entered against it. 

In International Seal Co. vs. Beyer, 33 App. D. C. 
172,174, this Court, referring to Sections 467 and 1098, 

i 

said: “All that is required of a corporation upon 
whom interrogatories in garnishment proceedings have 
been served is that some duly authorized officer having 
knowledge of the facts shall make answer foij it under 
oath.” There is abundant evidence in the Record in 
this case that a duly authorized officer haviilg knowl¬ 
edge of the facts made answer for the corporation 

under oath. j 

i 

j 

Authority of Officer Inferred, j 

Text writers have drawn many fine distinctions in 
discussing the manner in which a pleading, ah affidavit 
or an answer of a corporation should be executed by 


i 
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. an agent or by an officer of the corporation. In the 
case of an agent, it lias been held that there should 
be some evidence of the agent’s authority to act for 
the corporation, but where the answer is executed by 
an officer of a corporation, the weight of authority 
seems to agree with t he decision of this Court in In¬ 
ternational Seal Co. vs. Beyer, 33 App. D. C. 172, 
that, in the absence of evidence to the contrary, it 
may be presumed that an officer of a corporation, in 
executing 'an answer on behalf of a corporation, is 
acting within the scope of his employment. The an¬ 
swers were /trinta facie , the Company’s answers con¬ 
taining such phrases as “the Company considers,” 
“the Company has," and so forth. 

Authority of Officer Shown by Record. 

In the present case, it is not necessary to depend 
upon the above presumption, because the authority of 
Jav Ten Hvck to sign the answers as “Associate Coun- 
sel,” an officer of the corporate garnishee, was clearly 
shown bv the Record. The lower court assumed that 
the “Associate Counsel" was not an officer of the 
Company, but the affidavits and evidence showed con¬ 
clusively that he was. 

Appellee may argue that the mass of evidence on 
this point, including the affidavits of the President of 
the corporation (R. 21-22, 24-25); of Jay Ten Eyck 
(R. 20, 23-24); the by-laws defining the duties of the 
Associate Counsel (R. 26), and the minutes showing 
election of Ten Eyck to the office of Associate Coun¬ 
sel (R. 26), was introduced after the entry of the judg- 
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i 

ment in connection with the motion to set aside the 
judgment. 

However, before the entry of the judgment! on June 
29, 1929 (R. 17-18), not only on the answer itjself filed 
June 19, 1929, did Ten Evck describe himself as the 

. " i 

Associate Counsel of the Company, but in thb motion, 
supported by affidavit, filed on June 11, 1929, the 

i 

answers were quoted in full and it was alleged that 
they were “ dull / executed by an authorized \officer of 

j 

the garnishee Company under date of June;6, 1929” 
(R. 10). This was followed by the filing, wjith leave 
of Court, of the identical answers executed oh June 6, 

i 

1929, by Jay Ten Eyck as an officer of the Company 
(R. 15-16). | 

Thus there was ample evidence, before and after 
the filing of the answers, aliunde as well as oh the face 
of the answers, that such answers were executed by a 

i 

duly authorized officer of the corporation. 

The action of the Associate Counsel was ipore fully 
ratified by the corporation in this case thaji was the 
action of the credit clerk of the corporation! in W. B. 
Hoses Sons r. Hayes, 36 App. D. C. 194. 


Garnishee is an ‘‘Innocent Bystander.” 

i 

A garnishee has been described as an “innocent by¬ 
stander,” so far as the main controversy between the 
principal parties to the litigation are concerned: 

“Primarily, the garnishee is taken to be an 
innocent person, who is called into! court as 
owing money to another, or as having property 
of that other in his hands, and in dither case 
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without fault or blame. * * * His rights are 

to he carefully protected; * * * he is in no 

ease to be placed in a situation where he will 
be compelled to pay the debt twice.’’ 

Walters rs. Washington Ins. Co., 1 Iowa 
404; 63 Am. Dec. 451. 


The Courts have frequently held that “a more 
liberal rule is applied to applications by garnishees 
for relief from defaults than is applied to applica¬ 
tions bv ordinary defendants.” 

• %/ 

28 Corpus Juris 338, citing cases. 


International Seal Co. v. Beyer. 

This Court has recognized the principle, above men¬ 
tioned, that it is right and just to treat garnishees 
with a certain degree of liberality. In International 
Seal Co. rs. Beyer, 33 App. D. C. 172, the garnishee 
corporation tiled answers concluding with the state¬ 
ment “I am the secretary and treasurer of the Inter¬ 
national Seal Company,” such answers being signed, 
before a Notary, bv “Horace Gabel, Sec’v and Treas.” 
The lower Court entered judgment against the gar¬ 
nishee and the garnishee tiled a motion, as in the 
present case, to set aside the judgment. Such motion 
was overruled, and this Court, in reversing the judg¬ 
ment, citing many cases, said: 


“Manifestly, a corporation must act either 
per se, through its officers, or per alium, through 
its agents; and all that is required of a cor¬ 
poration upon whom interrogatories in garnish¬ 
ment proceedings have been served is that some 
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i 

i 

i 

i 
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duly authorized officer having knowledge! of the 
facts shall make answer for it under oath. The 
fact that the statute requires an answerj under 
oath from the garnishee raises a question^ which 
we do not decide, whether the corporation may 
answer per alium through an agent, for Usually, 
where the statute requires the oath of aj party, 
the oath of an agent is not sufficient. 

Appellee has assumed that the answer! in this 
case is by an agent of the International Seal 
Company, appellant here. This assumption is 
not warranted by the answer, for it clearly ap¬ 
pears therein that the answer is made!by the 
secretary and treasurer of the company. We 
think it may be presumed, in the absence! of evi¬ 
dence to the contrarv, that the secretary and 

V 7 j 

treasurer of a corporation, who recite^ in the 
affidavit that he is secretary and treasurer, is 
acting for the corporation and within tlje scope 
of his authority. Indeed, it is probable jtliat, of 
all officers of the corporation, he would be in the 
best position to answer intelligently sucjli inter¬ 
rogatories as were here propounded. I At all 
events, it neither appears that he was not acting 
within the scope of his authority, nor that any 
effort was made by the plaintiff to require the 
garnishee to appear in court and be examined 
orally under oath. In other words, tl^e objec¬ 
tion to this answer is aimed at its form j and not 
its substance, is purely technical, and should re¬ 
ceive only the consideration to whihh it is 
strictly entitled. This is not the answjer of an 
agent of the corporation, but is the ahswer of 
the corporation itself. At least, it is prbna facie 
entitled to be considered the act of the 'corpora¬ 
tion.” j 


l 

I 

i 

i 

i 

i 

i 
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In the opinion this Court also quoted, with approval, 
from the 1 case of American Soda Fountain Co. v, 
Stolzenbach, 75 N. J. L. 721, as follows: 


“Whether the vice president had general au¬ 
thority, by virtue of his office, or under the cer¬ 
tificate of incorporation, or by the by-laws, or 
whether he had been designated under corporate 
authoritv to make the affidavit, is immaterial. 
From what we have said the presumption arises 
that the corporation requested its vice president, 
either bv virtue of his office or in behalf of the 


corporation, pro hac vice to make the affidavit 
for it, and the defendant in error offers no evi¬ 


dence to the contrarv. * * * In the absence 

•/ 


of evidence of limitation upon the pincers of the 
officer , his official rank makes no difference in 
the application of the rule, because, provided the 
official relationship of the affiant appears in the 
affidavit, it will not, for the purpose of defeating 
that act, be presumed, in the absence of proof to 
the contrary, that he did it otherwise than in his 

•i 7 

official capacity.’' 


The official relationship of Jay Ten Eyck as associate 
counsel of appellant appeared on the affidavit itself. 

In International Seal Co. vs. Beyer, this Court, com¬ 
menting on the fact that the seal of the garnishee cor¬ 
poration was not affixed, said: “The answer was made 
under oath, and the presence of the seal of the cor¬ 
poration would have added nothing thereto.” 


Appellee’s Objection Relates to Form, Not Substance. 

As in International Seal Co. vs. Beyer, so in this 
case “the objection to this answer is aimed at its form, 
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and not its substance, is purely technical, and should 
receive only the consideration to which it is jstrictly 
entitled. ’ ’ j 

While the motion for judgment in the Court below 
alleged that the answers were evasive and insufficient, 
this point was not pressed and the argument in the 
Court below, as well as appellee’s argument j in this 
Court in support of his motion to dismiss the;appeal, 
was based entirely on 1 lie ground that the girnishee 
“has not answered in the manner and form required 
by law.” 

If the answers were insufficient in substance, the 
appellee did not thereby become entitled to a judgment 
by default against the garnishee, but his remedy was 
to apply to the Court to require the garni sheje to an¬ 
swer more fully, or, under Section 447 of the Code, to 
require the garnishee to submit to an oral examination, 
as was done in the case of Washington Loan j& Trust 
Co. vs. Susquehanna Coal Co., 26 App. I). C. 149. 

Preparation of Record. 

In his motion to dismiss the appeal, appellee criti¬ 
cized the manner in which the record was prepared, 
but it was appellee’s counter-designation that! greatly 
increased the size of the record. For example,! Item 15 
of appellant’s designation provided merely for a memo¬ 
randum of the filing of the lengthy motion to Set aside 
the judgment of June 8, 1929, but appellee j insisted 
upon it being set forth in full and it covers pver six 

I 

printed pages (R. 7-14). Appellant also omitted the 
affidavits of Ten Eyck and Hardin, appearing on 

i 

i 

i 

I 

I 

i 

i 

i 

I 

i 

! 

i 

i 

i 

i 

i 
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pages 20-22 of the Record, because the substance 
thereof was repeated in the affidavits appearing on 
pages 22-2."), but appellee, by counter-designation, in¬ 
sisted upon these affidavits being inserted in full. 

CONCLUSION. 


The cost of this appeal to the garnishee, irrespective 
of the outcome, will exceed the amount involved, but 
the appeal was taken because the officers of the gar¬ 
nishee Company felt very strongly that the judgment 
of the Court below subjected the Company to a great 
injustice in that it undertook to compel the Company 
to pay a debt, which it did not owe, in a controversy 
in which it had no interest, on the ground that the form 
of its answer was not in accordance with the Code, 
although the garnishee, in good faith, substantially 
answered the interrogatories fully and completely. 

If the judgment against the garnishee, upon such a 
technicality, had been for a million dollars, the in¬ 
justice would have been perhaps more clearly obvious, 
but the principle is the same even where a small amount 
is involved. 

It clearly appearing from the Record that the ap¬ 
pellant, as garnishee, answered the interrogatories, 
under oath, by its Associate Counsel, a duly authorized 
officer of the corporation, and it appearing that the 
appellant did not traverse and does not dispute the 
facts set forth in such answers to the effect that the 
full cash surrender value of the policy has been paid 
by garnishee to the Trustee in Bankruptcy and the 
garnishee has in its possession in this connection only 
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i 

i 
! 
i 

the sum of $64.94, which may be returnable to the 
wife of the bankrupt, but not to the bankrupt, and it 
appearing, as stated in the motion filed by garnishee 

i 

on June 11, 1929, before the judgment was entered on 
June 29, 1929, “by such answers said garpishee be¬ 
lieves that it makes a clear showing that no! credit of 
the said Marland W. Townsend existed at tlie date of 
service of said writ of attachment, or sin<je, in the 
hands of garnishee subject to attachment”: 

It is respectfully submitted that the lower Court 
erred in finding that the garnishee “has If ailed to 
answer” and in entering judgment by default against 
the garnishee. Such judgment should, therefore, be 
reversed. 

FREDERIC D. McK ENNIS Y, 

JOHN S. FLANNERY, j 
G. BOWDOIN CRAIGHILL, 

i 7 

Attorneys for Appellant. 
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No. 5056. 


The Mutual Benefit Life Insurance Company 
of Newark, New Jersey, a corporation, Garni¬ 
shee, Appellant , 


Edmund J. Flynn, Appellee . 


BRIEF FOR APPELLEE . 


OPENING STATEMENT. | 

j 

As appellee contended, in the first paragraph of his 
motion to dismiss this appeal, consideration of which 
motion was postponed by this Court until the hearing 
on the merits of the case, there is only one question 
before this Court: Was the purported answer (R. 15, 
16) of the appellant garnishee a nullity and did the 
Trial Court err in rendering judgment against the! ap¬ 
pellant thereon? It is believed that only a casual in¬ 
spection of this purported answer will be necessary, in 
view of the principles of law enunciated by this Court in 
International Seal Co. v. Beyer , 33 App. D. C., 172 (the 
very case appellant has several times cited in its brief) 
and those laid down in Farmers State Bank of Newton 
v. Gibson, 278 S. W. 737, where the signature and oath 
to the affidavit in an attachment proceeding were almost 
exactly like those in the case at bar. Moreover, it 
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can be plainly seen from the unnecessarily extensive 
transcript of record, made up largely of immaterial 
matter, and from appellant’s brief itself, that this 
appeal was brought solely for vexatious delay and is 
fundamentally frivolous. 

In case this Court should deem it advisable, however, 
to consider this mass of matter, irrelevant and incom¬ 
plete as it is, included in the record and discussed in 
the appellant’s brief, we must ask this Court’s indulgence 
in order that we may show the complete picture, as vrell 
as is possible, and answer this appellant, to a great ex¬ 
tent, in detail. It appears appropriate at the outset, 
therefore, to quote from the case of Green v. Howell, 
27 Ala. 663, 62 Am. Dec. 785, a case very similar to this, 
wherein it was said: 

“A proper record on appeal” (in garnishment 
proceedings) “ consists of the affidavit and sum¬ 
mons, with the return of the officer, and the answer 
of the garnishee, either incorporated into the 
judgment or the bill of exceptions, or identified by 
an entry of the court, and the judgment rendered 
thereon. The judgment against the original debtor, 
and the execution thereupon, are not, properly 
speaking, part of the record.” 

In the present case the defendant in the court below 
(Townsend) attempted to evade the payment of a 
judgment of the Municipal Court by going into bank¬ 
ruptcy. This appellee, the only unsecured creditor whose 
claim stands allowed, contested the matter in due 
course when the petition for discharge was filed in the 
bankruptcy court, and thereafter succeeded in ob¬ 
taining a denial of the discharge (Opinion and order, 
R. 2, 3). An insurance policy which had a cash sur¬ 
render value payable to the bankrupt at the date of 
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his adjudication, and which the bankrupt had omitted 
from his schedules, was asked to be turned over to the 
estate, through a petition filed by the first trustee, 
Fred P. Myers, who, after the denial by Referee-in- 
Bankruptcy Quin ter of this petition, refused to jpe- 
tition for a review of the decision, and resigned; and 
this appellee, being, as aforesaid, the only unsecured 
creditor, petitioned the Bankruptcy Court in his i>wn 
name, for a review of the Referee’s decision, with the 
result that the decision was reversed by Justice Bailey 
(R. 3). When appellee filed his petition for review, 
there was no trustee, the second trustee, Chalmers' B. 
Yarley, Esq., having qualified under date of February 
5, 1929 (R. 2). Appellee’s original petition was filed 
December 21, 1929, and the amended petition, Janu¬ 
ary 7, 1929. The appellant, in its chronological 
memoranda of excerpts from the bankruptcy proceed¬ 
ing (R. 1, 2), and on page 4 of its brief, has attempted 
to make it appear that appellee petitioned for a reyiew 
after the appointment of the second trustee, but this 
Court will, of course, take judicial notice of the fact 
that a Referee’s certificate on review does not issue 
until after the petition for review has been filed. The 
record of the bankruptcy proceedings brought up) by 
the appellant is not the complete record by far, and is, 
moreover, irrelevant and immaterial to the subject of 
this appeal and serves no purpose except to cloud the 
issue. 

I 

j 

ARGUMENT. 

i 

The appellant opens its brief (p. 1) with the statenjient 
that the principle underlying this appeal is of great 
importance to all corporations who, as “ innocent by¬ 
standers,” become involved in disputes between their 
employees or contractees and creditors of the latter; 
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thus implying that it is appealing not for the purpose 
of triumphing in this particular case and vanquishing 
this appellee, or annoying and delaying this appellee, 
but for the benefit of all corporations, in order to 
make a test case. As to the reference to “ innocent 
bystanders,” we shall endeavor to show this Court later 
that the appellant has been anything but an impartial 
and innocent bystander in this case. 

On page 2 of its brief, appellant states that the action 
of the Lower Court was arbitrary, etc., and in plain 
conflict with the decisions of this Court. The ap¬ 
pellant is greatly in error on this point, as the law in this 
jurisdiction as well as others, as to how a corporation 
should answer interrogatories under oath is so well 
established as to require little argument, and the de¬ 
cision complained of was thoroughly in harmony there¬ 
with. Moreover, garnishment is a statutory proceed¬ 
ing and the statute must be strictly adhered to. On 
page 2 the appellant also states that this appeal is from 
a judgment entered on account of the alleged failure of 
the garnishee to answer, in proper form , certain inter¬ 
rogatories, etc. Appellant is also in error here, as the 
Court below held that the answer (R. 15, 16) was a 
nullity on its face and no answer at all under our Code 
(Decree, R. 17, 18). The appellee’s motion for judg¬ 
ment (R. 16, 17) speaks for itself. Nothing is said in 
the decree as to form , and we think this Court will 
agree that the expression “failed to answer” means 
substance. 

Throughout its brief appellant has much to say con¬ 
cerning certain affidavits showing, it alleges, that Jay 
Ten Eyck, associate counsel of the appellant, whose 
name is signed to the purported answers in controversy, 
is an officer of the corporation. Granting, for the sake 
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of argument, that he is an officer, and was at the time he 
signed his name (and we shall later show that there is 
nothing in the whole record tending to prove that he is 

i 

or was), such fact brought out extraneously could hot 
ratify and make valid under the Code of the District 
the purported answers filed to the interrogatories. 
The question is, Is the purported answer, as a matter of 
law, the sworn answer of the corporation garnishee? 
and the test is, Could Jay Ten Eyck be held for perjury 
under that answer if it were materially false? We 
answer no; because the oath purports to have been 
taken by the corporation itself, and a corporation can 
not take an oath. Our Code says, Sec. 1089, Execution, 
that a garnishee must answer under oath. Therefore, 
the garnishee in this case, being a corporation, could 
answer only through its officers (or, perhaps, its agents); 
and the answering officer, if his title be not that of 
President, Vice-President, Secretary or other well- 
recognized official title, must state affirmatively in 'the 
answer that he is such officer and it must appear that 
he, personally, took the oath. Then such officer could 
be held for perjury if the answers were materially in¬ 
correct. This principle is supported by the very case 
our adversary has cited, International Seal Co\ v. 
Beyer , supra; in the affidavit in that case Horace Gabel 
said: “I am the Secretary and Treasurer of the Inter¬ 
national Seal Company.” The affidavit in that case 
shows upon its face that Horace Gabel is an officer of 
the corporation and that he took the oath. ; 

Many cases have been adjudicated that are exaictly 
like the case at bar. In one of these, decided in 1926, 
Farmers State Bank of Newton v. Gibson , supra , the 
affidavit was signed: “Farmers State Bank, Affiant, by 
John M. Denison, Pres.,” and the ordinary notarial 
certificate, as in the case at bar, was appended. The 


j 

i 

i 
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Court said, at page 738 of 278 Southwestern Reports: 

“(3) It is insisted that this affidavit is in fact 
no affidavit whatever * * *. This contention is 
well taken. The affidavit purports to be made by 
the Farmers State Bank, which is a corporation, 
whereas a corporation can not make such an affidavit. 
Norman v. Horn, 36 Mo. App. 419, 424. This affi¬ 
davit does not purport to be that of John M. Deni¬ 
son, and it would he impossible to convict him of 
making a false affidavit upon the evidence of this 
affidavit alone. An affidavit that is merely de¬ 
fective can be remedied, but where it is so de¬ 
fective that there is no affidavit at all, this can not 
be done.” (Italics ours.) 

These same principles are also very clearly laid down in 
Kittles v. Thorp, 114 S. E., 228; Central of Ga. Ry. Co. v. 
Dickerson, 82 S. E. 942 (a particularly interesting case); 
Okla Petroleum & Gas Co. v. Nolan, 253 S. W., 650. 

In the purported answers signed by Jay Ten Eyck 
(R. 15, 16) in the case at bar there is nothing to show 
that he had any connection with the appellant corpora¬ 
tion or was authorized to sign its name. He merely 
signed the corporation's name and described himself as 
“Associate Counsel," which to all intents and purposes 
meant nothing; it could not be determined therefrom, 
even, that he was associate counsel of the corporation. 
As a result, the answer was a nullity on its face and did 
not contain sufficient substance to be amended (had the 
appellant asked to amend, which it did not). 

At the bottom of page 3 of its brief, appellant again 
states that this appellee's motion for judgment in the 
trial court stated that the garnishee had not answered 
in the form required by law and that the answers were 
insufficient and evasive, but that there was no argument 
made in the trial court by appellee that the purported 
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answers were insufficient in substance. This state¬ 
ment is inaccurate, as counsel for the appellee directed 
the Court's attention to the fact that the answer was on 
its face a nullity, and thus totally lacking in substance, 
and offered to read citations on the point, having the 
volumes before him on the conference table. The 
Court, upon a mere inspection of the purported answer, 
agreed that it was a nullity, and therefore fundamen¬ 
tally wanting in substance. i 

On pages 4 and 5 of appellant’s brief there are set |out 
excerpts from the decrees for judgment in favor of this 
appellee in the trial court; for what reason we are at a 
loss to say. The specifications of objections to 'the 
discharge of the bankrupt were filed by this appellee 
under authority of the Bankruptcy Act and the filing 
thereof constituted the institution of an independent 
suit in equity by this appellee against Marland | W. 
Townsend, Bankrupt. j 

Myers v. International Tr. Co., 263 U. S. 64.! 

In Re Williams, 286 F. 135. j 

In Re Amer, 228 F. 576. j 

In Re Malschick, 217 F. 492. I 

In Re Gilbert, 154 F. 676. 

' l 

i 

i 

The review of the Referee’s decision with reference to 
the insurance policy was petitioned for and obtained 
by this appellee and the issues tried in his name, ! also 
as an independent proceeding; this appellee haying 
petitioned for a review, as aforesaid, at a time when 
there was no trustee and under authority of the Bank¬ 
ruptcy Act and General Order in Bankruptcy No[ 27. 

At the bottom of page 4 of its brief counsel for 
appellant states that the cash surrender value of the 
policy, $141.33, was paid to the trustee in bankruptcy; 
but he fails to state on what date this amount was paid 

i 

I 

j 
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and on what date it had accrued. The fact is, the 
insurance policy was received by the appellant from 
the trustee on May 31, 1929, according to the regis¬ 
tration return card, and the trustee receipted, in ad¬ 
vance, for the check under date of June 4, 1929. The 
record (p. 11) shows the end of each policy year as 
August 21st, and also shows (p. 9) that there is an in¬ 
crease of cash surrender value at the end of each policy 
year. The cash surrender value set out in the ap¬ 
pellant’s answer, and paid to the trustee in bank¬ 
ruptcy, was the cash surrender value of the policy 
as of August 21, 1927, thus leaving approximately two 
years’ accumulated cash surrender value unaccounted 
for. The appellant further fails to make reference to 
the fact that this appellant’s attorneys expended much 
effort in an endeavor to learn from the appellant what 
the cash surrender value of the policy was at the date 
of surrender by the trustee and never obtained the in¬ 
formation; although the interrogatories annexed to the 
writ of attachment referred to in this appeal directly 
called for that information. The appellant apparently 
preferred to turn over to the wife of the bankrupt the 
premium paid on the policy in the year 1928 and call 
the policy void and of no effect after the date of the 
bankrupt’s adjudication, July 11, 1928, thus defeating 
the appellee’s attachment. Such conduct is not, to 
our minds, that of an 11 innocent bystander ,” holding 
the stakes. The facts speak for themselves. 

Appellant’s brief (middle of page 5) refers to its con¬ 
tention in the trial court that the writ of attachment 
was void, as “Flynn” had no judgment, etc. A glance 
at appellant’s motion (R. 12, 13) will disclose to this 
Court that the appellant, in the one petition, attempted 
to attack the judgment of “Flynn” as void, while at 
the same time asking the Court to. set aside the judg- 


I 
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i 
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ment and permit it to answer. The Court stated, 
when the motion wras argued, that the appellant niust 
elect on which ground it would stand; that it cquld 
not come in as under a special appearance and attack 
the judgment as void, and at the same time ask that 
it be set aside and it be permitted to answer. The 
election was made and the decree entered pursuant 
thereto (R. 14). By such general appearance, there¬ 
fore, the appellant waived all defects in the judgment 
and writ of garnishment, granting that there were any. 
The law on this is too elementary to warrant citations. 

The appellant also says, on page 5, that “the learned 
Judge below gave no reason for imposing this unusual 
condition.” The Court imposed no condition, |but 
merely stated the law; the language on this point in 
the decree is that of counsel for the appellant, who 
prepared the decree. The appellant asked the CoUrt’s 
leave to file his answer, which was granted. It | did 
file its answer, and could not afterward attack i the 
validity of the judgment. 

On page 6 of appellant’s brief it refers to Law Rule 
55. The trial Court, in permitting appellant to| file 
its answer, of course assumed, as the motion so stated 
(R. 10, lines 11 and 12), that the answer would show 
on its face that it was executed and sworn to by an 
“authorized officer of the garnishee company,’* in 
conformity with our Code provisions. The purported 
answer filed, however, contained nothing to show that it 
was executed by an authorized officer of the garnishee 
company. 

Counsel for appellant, on said page 6, quotes a para¬ 
graph from appellant’s motion to set aside the first judg¬ 
ment concerning the garnishee’s belief “that it makes a 
clear showing that no credit of the said Marlandi W. 
Townsend existed” in its hands, etc. This, of course, 


j 
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is a mere conclusion of law; we do not understand ap¬ 
pellant’s purpose in quoting it. We believe, however, 
that, after reading the appellant’s answers (R. 15, 16), 
this Court will agree with appellee that no clear showing 
of any material fact inquired about in the interroga¬ 
tories was made; that the answers were insufficient 
and evasive and that the only facts set out are in the 
nature of gratuitous, irrelevant information in no way 
responsive to the questions; and certainly show con¬ 
clusively that the garnishee had stepped out of its 
self-styled and proper character as an “ innocent by¬ 
stander” when it made the answers. The outstanding 
fact is that the appellant, either for its own benefit or 
to aid the bankrupt, failed to reveal the one important 
fact the questions called for: the cash value of the 
policy of insurance at the time it was surrendered. For, 
under the law, the bankrupt was entitled to the amount 
of that cash value at the date of surrender of the policy, 
over and above the amount the trustee was entitled 
to take, and it was this excess the attachment was 
designed to reach—not a premium payment—and it 
was not for the insurance company to elect whether 
it would pay the difference in cash surrender value or 
unearned premium. The following cases hold, in 
effect, that, under Section 70-a of the Bankruptcy Act, 
a trustee in bankruptcy is entitled to the cash sur¬ 
render value, at the time of the filing of the petition, 
of policies of insurance on the fife of a bankrupt, and 
that the bankrupt or his representative is entitled to the 
balance of the value thereof: 

Burlingham v. Crouse , 228 U. S. 459. 

Everett v. Judson , 228 U. S. 474. 

Andrews v. Partridge , 228 U. S. 479. 

Yet this appellant, by setting up that a certain premium 
was, it believed, paid by the bankrupt’s wife—and hav- 


11 


ing arrived at this belief because, forsooth, it had gone 
to the trouble of obtaining the canceled check from 
the wife—arrives at the conclusion that nothing was 
due from it to the bankrupt. In the light of thpse 
facts, can the appellant be said to have acted asian 
11 innocent bystander”? Does it not, rather, con¬ 
clusively appear that the appellant, by its own wrongful 
efforts to defeat this appellee’s attachment, has plaped 
itself in the position of which it now complains? How 
did the appellant come into possession of the canceled 

i 

check? In the answer to the third interrogatory 'ap¬ 
pellant states: “The premium which fell due in August, 
1928, amounting to $64.94, was paid to our Washington 
agency by check dated September 18, 1928, drpwn 
by Mary K. Townsend, wife of the insured.” Could 
an answer be more evasive? It is evident that j the 
appellant was in communication with the bankrupt 
or his wife, or their attorney, and that one of the letter 
successfully enlisted the appellant’s aid to defeat The 
attachment and submitted to the appellant the Can¬ 
celed check signed by the wife. It was proven at! the 
bankruptcy proceedings by the records of the t}ank 
that the only basis the wife had for claiming that! she 
had paid this and other premiums was that she had 
drawn the checks on the joint account of herself and 
the bankrupt out of which the premiums were $aid. 
Under these circumstances, can the appellant be heard 
to contend that it is an “ innocent bystander ”f ; All 
information necessary to enable it to answer the inter¬ 
rogatories in a straightforward and honest mapner 
was in its hands when the attachment papers were 
served upon it, and had it desired to play the ro}e of 
the innocent bystander, as it was its duty to do,land 
answer the questions without equivocation or evasion, 
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no correspondence with the bankrupt, or with the at¬ 
torneys for this appellee, or with its Washington attor¬ 
neys, was necessary prior to answering. Even the 
Court's order on the policy was in its hands long prior 
to the attachment. 

Here we would like to invite this Court's attention 
to page 6 of the record, showing the marshal's return 
on the writ of attachment made May 28, 1929, and 
to page 16, showing that the answers of the appellant 
are dated June 6, 1929. The answers to the first and 
second interrogatories, “See answer to 3d Interroga¬ 
tory," are clearly evasive and insufficient (R. 15); at 
the time the questions were answered the appellant 
held the balance of the cash surrender value of the 
policy not paid to the trustees, the amount of which 
it had not disclosed. The appellant stated in its 
answer (R. 15) that, under date of June 5, 1929 (while 
the attachment papers were in its hands), it paid to 
the trustee $141.33, which it alleged was the amount 
of dash surrender value on the policy at the date of 
the bankrupt's adjudication. Appellant, in its answer 
to the third interrogatory (R. 15, 16), states that it 
has no evidence to show that the bankrupt made the 
premium payment. No evidence was necessary; it 
should have assumed that it was so paid. The mere 
evidence of the canceled check, which it had gone out 
of its way to secure, was no basis for the appellant's 
assumption that the wife paid the premium. Why 
should it not have assumed, if it was interested in the 
point at all (which it should not have been), that the 
check was drawn on a joint account, as was the fact? 

Near the bottom of page 7 of appellant's brief it 
is stated that “Flynn's counsel" has never argued in 
the court below, or in this court in connection with 
his motion to dismiss the appeal, that the answers were 
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insufficient in substance or evasive. This appellee 
argued, and now argues, that the purported answers 
were a nullity. Bouvier defines the word “nullity” as 
“an act or proceeding which has absolutely no legal 
effect whatever/ 7 and defines “substance 77 as “that 
which is essential. 77 The purported answer jhad 
absolutely no legal effect whatever, and was lacjdng 
in that which was essential to constitute it a Valid 
answer; it was utterly devoid of substance. Thq ap¬ 
pellant in filing it placed itself in no better position 
than if it had filed no paper at all as an answer. Had 
the appellant asked leave to amend it, it could: not 
have been granted, for there was nothing to amend. 
Central of Ga. Ry. Co. v. Dickerson , supra, j 
Farmers State Bank of Newton v. Gibson , supra. 

i 

! 

Therefore, appellee was entitled to judgment against 
the appellant for the whole amount of his claim, j and 
costs, under Section 1098 (Execution) of our Code!; the 
pertinent provision thereof being the same as appel¬ 
lant, on page 10 of his brief, has quoted from Section 
467 (Attachments) of the Code. 

On page 8 of appellant’s brief it states that, “with 
leave of Court, 77 tw’o affidavits of its president, certi¬ 
fying that the facts stated in the answers were true, 
and similar affidavits of Jay Ten Eyck, were filed, etc. 
(R. 21, 22, 24, 25; 20 23, 24). Nowhere in the record 
is there any order authorizing the appellant to file these 
affidavits. This Court may be curious to know! why 
the affidavits of each of the gentlemen named, so 
nearly identical in substance, were filed in pairs, as the 
appellant’s brief at this point would indicate. j The 
fact is, as the dates of filing will show, that one: each 
of the respective affidavits of appellants president and 
the said Jay Ten Eyck, associate counsel, were: filed 

i 

• i 

i 

i 
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with the motion to set aside the second judgment 
against the appellant, and the later affidavits, to¬ 
gether with the copies of the by-laws and minutes 
also referred to by appellant, were not filed until after 
the motion had been argued and overruled by the 
Court and the order overruling the motion signed on the 
bench , and were not before the Court or considered 
by the Court in passing on the motion. As to the 
certified copy of the by-laws, this Court’s attention is 
invited to the fact that the second affidavits of Jay 
Ten Eyck and the president of the appellant state 
Jay Ten Eyck was appointed an officer under authority 
of Section 17 , while the section quoted in the record 
(p. 26) is Section H, the change being doubtless due 
to the fact that the counter-affidavit of Marie A. 
Flynn (R. 22, 23), (filed after the affidavits shown on 
pages 23, 24 and 25 of the record, and which she as¬ 
sumed would be filed prior to the hearing on the mo¬ 
tion, had been exhibited to her) showed that Section 17 
was in no way applicable; while Section H&t least men¬ 
tions an associate counsel. We can not see, however, 
how even the section quoted helps the appellant’s 
contention, as nowhere does it authorize or provide 
for an officer designated as associate counsel. It merely 
states that the counsel of the company “ shall have 
the assistance of such associate counsel and attorneys 
as may be appointed by the Board.” Does such a pro¬ 
vision constitute an associate counsel an officer? Had 
the prbvision gone further and said that the counsel 
might have the assistance of such clerks, stenographers, 
janitors and other assistants as the Board might ap¬ 
point, would such language be interpreted as con¬ 
templating that all such persons would be officers? 

The distinction between officers and agents of a 


I 


corporation and the manner of their creation is in¬ 
terestingly covered in 7 Ruling Case Law, page 423, 
Section 211, adopting, in part, the following language 
from Vardeman v. Penn. Mutual Life Ins. Co., 54 S. E. 
66, at page 67: 

“One distinction between officers and agents of 
a corporation lies in the manner of their creation. 
An office is created by the charter of the corpora¬ 
tion and the officer is elected by the directors or 
the stockholders. An agency is usually created 
by the officers, or one or more of them, and the 
agent is appointed by the same authority. j It is 
clear that the two terms, officers and agents, are 
by no means interchangeable. One, deriving 
its existence from the other, and being dependent 
upon that other for its continuation, is necessarily 
restricted in its powers and duties, and such powers 
and duties are not necessarily the same as I those 
pertaining to the authority creating it. j The 
officers, as such, are the corporation. An agent 
is an employee. * * * One distinction between 
an officer and an agent, suggested in Common¬ 
wealth v. Christian, 9 Phila. (Pa.) 558, is that an 
officer of a corporation, if illegally excluded from 
his office, may by mandamus compel the corpora¬ 
tion to reinstate him; while an agent may be dis¬ 
missed without cause and his only remedy Would 
be compensation in damages. It would not be 
contended that the ‘General Agent of the de¬ 
fendant at Columbus/ in the event of his dis¬ 
charge, could be reinstated by mandamus. ’ 7 

Nor, do we think, could Jay Ten Eyck, associate 
counsel of the appellant, if discharged, be reinstated 
by mandamus. Does the record anywhere show 
authority for creating the office that appellant con¬ 
tends Jay Ten Eyck holds which will meet the test 
above laid down? We think not. 

! 
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As to the so-called memorandum of minutes of 
annual meeting of Board (R. 26), even assuming that 
the minutes which this memorandum purports to sum¬ 
marize contained the statement that Jay Ten Eyck was 
elected associate counsel, surely counsel for appellant 
is not seriously contending that the mere terminology 
of the secretary who transcribed the minutes, to the 
effect that the said Jay Ten Eyck was 11 elected,” 
is evidence that the said Jay Ten Eyck is an officer of 
the appellant corporation. 

At this point we vrould like to invite the Court’s 
attention to the careless and wanton indifference to 
accuracy appearing in the affidavits referred to. In 
both his affidavits (R. 21, 22, 24, 25) John R. Hardin 
states that he has examined the answers to said in¬ 
terrogatories and that they are true and correct, and 
further says that the S64.94 premium money was re¬ 
ceived by check of Mary K. Townsend to the order of 
C. T. Thurman, at Richmond, Virginia, and the pro¬ 
ceeds of said check collected and remitted to the Com¬ 
pany by said Thurman; whereas the answer (R. 15) 
states said check was paid to the Washington Agency. 
Falsus in uno, falsus in omnibus. These inconsistent 
statements, however, do emphasize the fact that the 
check was not sent to the Newark Office, whence eman¬ 
ated the answers and affidavits, and that it never came 
into the hands of the Newark Office until the appel¬ 
lant, an 11 innocent bystander ,” espoused the bankrupt’s 
cause sufficiently to obtain it from the bankrupt after 
it had been canceled and returned to him. We invite 
the Court’s attention to the endorsements on the 
check, set out on page 21 of the record. In the affi¬ 
davits of Jay Ten Eyck and John R. Hardin, beginning, 
respectively, at pages 23 and 24 of the record, these 
men aver that Jay Ten Eyck was appointed by the 
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Board of Directors in pursuance of Section 17 of jthe 
by-laws of the corporation, whereas the section of the 
by-laws actually filed to substantiate this assertion 
was, as the record discloses (R. 26), Section 14 of iaid 
by-laws. If these two affiants have been so careless 
or indifferent as to make inaccurate averments on these 
points, how many more inaccuracies may there be in 
all their sworn statements of fact? j 

i 

i 

Appellant's Assignment of Errors. j 

In this connection, we respectfully refer this Court 
to our remarks thereon set forth on pages 3 and |4 of 

i 

our motion to dismiss this appeal, consideration of 
which this Court has postponed, which are hereby 
adopted and made a part of this brief. Since, how¬ 
ever, counsel for appellant has seen fit, in his brief, 
to combine his four assignments of errors into! one, 
which action we think irregular, which involves error 
in entering judgment and later refusing to set aside 
judgment (Brief, 9, 10), we do not consider it necessary 
to submit further argument on this point, but shall 
content ourselves with citing the following cases and 
authorities, which we believe are conclusive on the 
questions involved: 

As to the purported answer in controversyj being 
a nullity and insufficient: j 

i 

International Seal Co. v. Beyer, supra, j 
Farmers Si. Bk. of Newton v. Gibson, supra. 
Okla. Petroleum & Gas Co. v. Nolan, supra. 
Kittles v. Thorp , 114 S. E. 228. j 

Central of Ga. Ry. Co. v. Dickerson, supra. 

7 A. L. R., p. 17, et seq. j 

3 A. L. R., p. 132. | 

j 

i 
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Haines, et al. v. Lone Star Shipbuilding Co., 118 
Atl. 909. 

Mintz v. Tri-County Natural Gas Co., 103 Atl. 
285. 

Ellis v. Lamb-McAshan Co., 264 S. W. 241. 
Quesenberry v. Peoples Bldg., etc., Assn., 44 
W. Va. 512, 230 S. E. 73. 

As to officers of a corporation: 

7 R. C. L., p. 423, Sec. 411. 

Vardeman v. Penn. Mut. Life Ins. Co., supra. 
Bullock Beresford Mfg. Co. v. Hedges, 81 N. E. 
171. 

Finchley v. Cooper, 190 N. Y. S. 414. 

Fletcher, Cyclopedia of Law of Private Corpora¬ 
tions, 1918; p. 4432, Sec. 3199. 

Waples on Attachment and Garnishment, 2d ed. 
(1895), Sec. 289, p. 283; Sec. 390; Sec. 444, 
p. 319. 

As to discretionary powers of trial court: 

Hallowell v. Darling, 32 App. D. C. 405. 

Raub v. Carpenter, 187 U. S. 159. 

Raub v. Carpenter, 17 App. D. C. 505. 

28 C. J., p. 338. 

2 R. C. L., p. 219, Sec. 184. 

St. Clair v. Conlon, 12 App. D. C. 161. 

In treating of its assignments (Brief, 9, 10), appel¬ 
lant states that the lower Court entered judgment and 
later refused to set aside the judgment on the ground 
that the answers filed by the garnishee were not in the 
form required by the Code. As repeatedly stated in 
this brief, neither the decree (R. 17, 18) nor the order 
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overruling the motion to set aside the judgment (R. 
27) says anything about form, the decree merely recit¬ 
ing that the garnishee failed to answer as provided by 
the Code; meaning, obviously, that the Court fbund 
the answer to be a nullity and no answer undet our 
Code provisions as to garnishees. Appellant, at the 
bottom of page 10 of its brief, states that there iis no 
express provision of the Code as to how a corpora¬ 
tion, as garnishee, as distinguished from an individual 
garnishee, should answer under oath. It is elementary 
law that a corporation can answer under oath! only 
through its officers or agents. According to dicta in 
International Seal Co. v. Beyer , supra, the case irelied 
on most strongly by appellant to support its conten¬ 
tions, there is some question as to whether a corpora¬ 
tion garnishee can answer through an agent, blit this 
case, as well as many others, holds, in effect, that when 
an officer answers, if the fact that he is an officer, the 
scope of his authority and his knowledge of the facts 
sworn to can not be inferred from his title, those facts 
must appear in his affidavit; and it must also appear 
in the affidavit that he, personally, as such officer, is 
making the affidavit. In International Seal Co. v. 
Beyer, supra, Horace Gabel stated, in the affidavit: 
“I am the Secretary and Treasurer of the International 
Seal Co.,” etc., and signed his name and title, followed 
by the notarial fiat. The Court held that the facts that 
Horace Gabel was an officer of the corporationj acting 
for it and within the scope of its authority, could be 
presumed. The title “Associate Counsel,” simply ap¬ 
pended to the name of the person who signis for a 
corporation, with nothing in the affidavit to identify such 
person with the corporation, most certainly raises 1 no such 
presumption, but makes it a matter of conjecture 

I 

i 

! 

i 

i 

i 

I 

j 

i 

i 

i 


20 


whether the bearer thereof is even an agent of the cor¬ 
poration, qualified to answer under the rules as to 
agents under such circumstances or merely a stranger 
to the proceeding. Wakeley v. Sun Ins . Office, 3 A. L. 
R. 128, 246 Pa. 268. 

Had the affidavit in question read, “I am an 
officer, to-wit, the Associate Counsel,” etc., and had 
it been signed and sworn to by Jay Ten Eyck himself 
rather than, as it purports to have been, by the cor¬ 
poration itself, no question as to its validity might 
have been raised. Applying the test set up in Farmers 
State Bk. of Newton v. Gibson, supra, as to a false 
affidavit, to Jay Ten Eyck's affidavit, it is evident 
that if every material statement of fact therein were 
false, he could not be convicted of perjury on the evi¬ 
dence thereof. 

On page 11 of its brief appellant refers to its motion 
(R. 7-13) to set aside the first default judgment against 
it as constituting an appearance and showing of cause, 
in compliance with Section 1098 of our Code. Since 
this motion, which was sustained by the Court, was not 
made to prevent the entrance of a judgment against 
the appellant, but its sole purpose and function was 
to set aside one that had already been entered and 
give the appellant another chance to answer, we are 
unable to follow the process of reasoning by which 
counsel arrives at the conclusion that this motion con¬ 
stituted such an appearance and showing of cause 
as to preclude the entry of the second default judg¬ 
ment against it. And a careful search of the record 
leaves us equally in the dark as to counsel's basis for 
the statement, appearing on page 11 of his brief, that 
“there is abundant evidence in the record * * * that 
a duly authorized officer having knowledge of the facts 
made answer for the corporation under oath.” We 
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find in the record absolutely no evidence supporting 
this statement. 

We think it unnecessary to take up the appellant’s 
further discussion of the International Seal Co.\ case, 
since both that case and American Soda Fountain Co. 
v. Stolzenbach , 75 N. J. L. 721, quoted from tyy ap¬ 
pellant on page 16 of its brief, deal primarily with the 
necessity for an officer of a corporation, who shows in 
his affidavit that he is an officer, stating the scope 'of his 
authority, and hold that he need not do so. Iin the 
International Seal Co. case the qualifying condition 
we have italicized appears as “wffio recites in the affi¬ 
davit that he is secretary and treasurer,” and In the 
Stolzenbach case as “provided the official relationship 
of the affiant appears in the affidavit.” These; cases 
support the appellee, and not the appellant. I It is 
only by distorting facts and arguing from false preimises, 
as appellant’s counsel has done throughout his! brief, 
that even the slightest analogy between these! cases 
and the case at bar can be made to appear. 

We feel it is not amiss to say at this point that a 
first reading of appellant’s brief left us in a state of 
extreme surprise at the subterfuges to which appel¬ 
lant has resorted in order to give this appeal a color of 
right, of which the following statements are striking 
examples: 

(Brief, p. 13): “However, before the entry of the 
judgment on June 29, 1929 (R. 17-18), not only |on the 
answer itself * * * did Ten Eyck describe himself as 
the Associate Counsel of the Company, but in the 
motion, supported by affidavit * * * the answ^eifs were 
quoted in full and it was alleged that they were 1 duly 
executed by an authorized officer of the garnished Com¬ 
pany ***’”. And who, pray, alleged thdt the 
answers were duly executed by an authorized officer, 

i 
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etc.? Why, Mr. Bogley, one of appellant’s Washing¬ 
ton counsel in this particular case, and in his verification 
of the motion (R. 13) he bases his knowledge on this 
point on the fact that he has “examined the records 
and documents sent to said firm relating to the matters 
set forth in the motion.” “This was followed,” con¬ 
tinues counsel for the appellant, “by the filing, with 
leave of Court, of the identical answers executed * * * 
by Jay Ten Eyck as an officer of the Company (R. 
15-16 )j” And were the identical answers filed? No; 
there was a very important omission in the motion, 
which counsel has overlooked, apparently: the signa¬ 
ture and oath to the answers were not set out in the motion. 
This appellee surmised that appellant intended to set 
up in its brief just this argument when it ordered that 
only a memorandum of the motion be included in the 
transcript, and for that reason requested that the full 
motion be set out; of wdiich action of the appellee, 
counsel for the appellee complains on page 17 of his 
brief. Appellee also explains his counter-designation 
of record on pages 2 and 3 of his motion to dismiss 
this appeal. 

Appellant, further on page 13 of its brief, sums up: 
“Thus there was ample evidence, before and after the 
filing of the answers, aliunde , as well as on the face of 
the answers, that such answers were executed by a 
duly authorized officer of the corporation.” We have 
shown that there was no such evidence before the 
filing, and certainly none on the face of , the answers. 
Where is the so-called evidence filed afterwards to be 
found? Neither of the two affidavits of the president 
of the appellant contain it, for they nowhere affirma¬ 
tively state that Ten Eyck is an officer. It is not to 
be found in the section of the by-laws of the appellant 
quoted in the record (R. 26), as we have heretofore 
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stated. Most assuredly the memorandum of the 
minutes appearing on the same page is not such evi¬ 
dence. The so-called evidence after , then, resolves 
itself into the solitary averment of Jay Ten ;Eyck 
himself, in his second affidavit filed after the motion to set 
aside the second judgment had been denied and the order 
thereon signed , that he was on June 6, 1929, “an Officer 
of said Company, and was appointed as such by the 
Board of Directors in pursuance of Section 17 of the 
By-laws,” etc. (R. 23, 24.) We feel that it is need¬ 
less for us to contend at length, moreover, that no 
evidence aliunde has any bearing on the point in dispute , 
and that the validity of the affidavit in question must 
be determined solely by the evidence appearing! on its 
face. Furthermore, any evidence the appellant sought 
to include in the transcript should have been brought 
in by means of a bill of exceptions or statement of 
evidence. j 

Hallowell v. Darling , supra. 

4 C. J., p. 143, Secs. 1761, 1762: “(b) Affidavits 
As a general rule affidavits are not part of the 
record proper because they are in the nafure of 
evidence, and can not be considered, even though 
copied into the transcript, or attached to thfe brief, 
or a petition in error, or even though appearing 
in connection with the motion, or filed with the 
papers in the case; they must be presented as part 
of the appeal record in the manner required! by the 
practice in the particular jurisdiction, which is 
usually by bill of exceptions, statement, settled 
case, order of court, or, if the proceeding is in 
equity, by certificate of evidence, and the; record 
must also show that the affidavits were presented 
to and considered by the court.” (Citing three 
pages of cases in the footnotes) pp. 145-147: 
“These rules have been applied to affidavits * * * 

i 

I 

l 
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to set aside or vacate a judgment.” (Citing cases) 
p; 148: “ Limitations of General Rule. While the 
general rule, as has just been stated, is one of the 
fundamental doctrines of appellate procedure, and 
as appears from the host of citations, has been 
laid down in cases almost innumerable, yet there 
are certain well-founded exceptions.” (This is 
followed by a list of exceptions, none of which 
apply to this case.) 

The case of W. B. Moses & Son v. Hayes , 36 App. 
D. C. 194, cited by appellant on page 13 of its brief, 
is absolutely not in point and merits no discussion. 

We believe we have clearly shown that the garnishee 
in this case was not an “innocent bystander,” “without 
fault or blame,” and hence the quotation from the case 
of Walters v. Washington Ins. Co., 1 Iowa 404, 63 Am. 
Dec. 451, appearing on pages 13 and 14 of appellant’s 
brief, certainly is not applicable. The appellant re¬ 
fused to say what the cash value of the policy of in¬ 
surance was at the date of its surrender by the trustee; 
it omitted that information from its answer to the 
interrogatories; it has all along withheld and still 
withholds that information; but states, instead, in its 
answer, that it holds $64,94 paid on premium in 1928, 
which it has no evidence has been paid by the insured. 
The garnishee who is an “innocent bystander,” as that 
term is used in the case cited, should not evade answer¬ 
ing direct and pertinent questions. We feel that the 
language used in Okla. Petroleum & Gas Co. v. Nolan , 
supra, is very appropriate to quote here. This was a 
case in garnishment proceedings. Judge Beck therein 
says: 

“ It is held that an answer which does not include 
a denial of all matters inquired about in the writ is 
evasive, and that under such an evasive answer the 
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trial court is authorized to render judgment 
against the garnishee for the full amount of the 
recovery awarded against the defendant. .Free¬ 
man v. Miller, 51 Texas, 443; Jamison v.'Scar¬ 
borough, 56 Texas, 358; Milton v. Lewis, 74 Texas 
411, 12 S. W. 93. A garnishee must answer all 
the questions propounded in the writ in a! plain 
and distinct manner, or he will be made liable. 
Drake on Attachments (1891 Ed.), SecsJ 636, 
636a. His answers will be taken most strongly 
against him. Drake on Attachments, Seed. 656, 
657; 20 Cyc. p. 1084, Sec. 4. j 

“If an evasive or defective answer is filed by the 
garnishee, judgment may be entered against him 
by the court without striking out the answer. 
Such answers give the trial court jurisdiction over 
the person of the garnishee even though, i as in 
the instant case, the garnishee is a nonresident of 
the county or state where the suit is pending. 
Hardware Co. v. Texas Cotton Compress Co. (Tex. 
Civ. App.), 26 S. W. 168; Wood Mowing Machine 
Co. v. Edwards , 9 Tex. App. 537, 29 S. W. 418; 
Dumfie Mineral Co. v. City National Bank\ (Tex. 
Civ. App.), 236 S. W. 516.” 

| 

i 

Also it was held in Kittles v. Thorpe , supra , that a judg¬ 
ment should be rendered against garnishee upon proof 
of judgment against defendant in the absence of proper 
answer; that no legal and proper answer having been 
filed within the time provided therefor by law; upon 
proof that plaintiff had obtained judgment agaipst the 
original defendant the Court should have awarded 
judgment against the garnishee. 

As to the quotation from 28 Corpus (App. Brief, 14), 
the Court below applied the “more liberal rule” when 
it set aside the first default judgment against the ap¬ 
pellant, and, in doing so disregarded the evasiveness 
of the proposed answers. Appellant failed to file a 
valid answer and judgment again was decreed against 
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it. The sentence immediately ahead of the one quoted 
by appellant from Corpus Juris reads as follows: “The 
matter of setting aside a default judgment against the 
garnishee is within the discretion of the trial court” 
(citing numerous decisions from various jurisdictions). 
And on the same page of Corpus Juris there is quoted 
from Fitzgerald Land, etc., Co. v. Prouty, 90 Vt. 368, 
the following: “Courts will not set aside a judgment 
against a garnishee who fails to answer unless some 
good and sufficient reason (the validity of which is 
addressed to the sound discretion of the Court) be 
shown therefor.” If this Court should desire to look 
into Corpus Juris at this point, it will find much to 
support appellee’s contentions and nothing in favor 
of the appellant. 

On pages 16 and 17 of its brief appellant again quotes 
from the International Seal Co. case, and states that in 
the case at bar, as in that case, “the objection to this 
answer is aimed at its form, and not its substance,” 
and “is purely technical.” We have shown conclu¬ 
sively, w'e believe, that the objection to the appellant’s 
answer goes to the very heart of it and is most em¬ 
phatically aimed at its substance. Appellant further 
states on page 17 of its brief that if the answers were 
insufficient in substance the appellee’s remedy was to 
apply to the Court to require the garnishee to answer 
more fully, or to require the garnishee to submit to an 
oral examination. The first remedy suggested is not 
provided by our Code, and as to the oral examination, 
this Court’s attention is invited to 28 Corpus Juris, p. 
294, w r herein it is stated: “A statutory provision re¬ 
quiring a garnishee to appear and submit to examina¬ 
tion on oath does not apply to a foreign corporation, 
when summoned as garnishee (88 Mich. 464; 50 N. W. 
389).” Naturally, our Code provision does not extend 
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beyond the limits of the District of Columbia, | and 
we could not subpoena a garnishee in New Jersey. 

i 

i 

i 

CONCLUSION. 

i 

i 

In view of the matters set forth above in opposition to 
the appellant’s argument, and the law cited applicable 
to the questions involved, we contend and submit most 
earnestly that, inasmuch as garnishment is a statutory 
proceeding, and, therefore, the statute must be strictly 
adhered to, the merits of this case not only warrant but 
compel the affirmation of the decree for judgment 
against the appellant in the lower Court, with damages 
allowed for the vexatious delay and the extra expense 
and trouble unnecessarily caused this appellee by this 
manifestly frivolous appeal. (U. S. C. A., Title 28, 
Sec. 878; Rev. Stats. Sec. 1010; Act of Mar. 3, 1911, 
c. 231, Secs. 117, 289, 36 Stats. 1131, 1167; U. S. C. A., 
p. 946. Wagner Electric Mfg. Co. v. Lyndon (1924), 
262 U. S. 226.) 

We have shown that the appellant was treated 1 with 
great leniency in the lower Court; that, despite the 
obvious evasiveness and insufficiency of the appellant’s 
proposed answers, incorporated in its motion to set 
aside the first default judgment, the Court applied 
the “more liberal rule” to which appellant refers on 
page 14 of its brief, and set aside that judgment; that 
appellant, after having been extended this liberality, 
filed an answer which was a nullity on its face, leaving 
the lower Court no alternative, under the law, but to 

i 

grant the appellee’s motion for a second default judg¬ 
ment, which the Court, in the exercise of a sounci dis¬ 
cretion, later refused to set aside; that the appellant, 
in an effort, it appears, to bolster up a forlorn hope, 
has brought up, by way of a transcript of record, a 
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mass of irrelevant and immaterial matter, and, in its 
brief, has reshaped to suit its purpose, the very facts 
contained in this record; and that every case cited by 
the appellant in its brief is adverse to its cause and 
strongly supports the appellee’s contentions. 

We respectfully submit that the finding of the lower 
Court that the answers to interrogatories of the appel¬ 
lant which are the subject of this appeal were not the 
answers under oath required of a garnishee by Section 
1089 of the Code of the District, and that, in conse¬ 
quence, the appellee was entitled to judgment against 
the garnishee under Section 1098 of the Code, was in 
absolute conformity with the law, and that the default 
judgment thereon entered should be affirmed. 

L. Robinson Maddox, 
Marie A. Flynn, 

Attorneys for Appellee. 




